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ANNOUNCEMENT 


The Wisconsin Law Review, of which this is the first number, 
will be published quarterly by the faculty and students of the Law 
School of the University of Wisconsin. It will deal primarily with 
questions of Wisconsin law and with questions of general law 
which are of especial interest to Wisconsin. 

Its publication has been undertaken in the hope that a discus- ) 
sion of legal problems, with a particular application to the State 
law, will be of service to the bench and the bar and the people of 
the state, and that a survey of the present condition of Wisconsin 
law will contribute in some measure to its scientific development. 

For the present it will be sent free to the members of the bench 
and active members of the bar of Wisconsin. Suggestions from 
members of the bar will be most welcome. 



























ee | 


en ee ee 


CHIEF JUSTICE JOHN B. WINSLOW 


The bar and general public will remember Chief Justice Wins- 
low as the brilliant jurist, the upright judge, and the kindly man 
who commanded at once their respect and affection. It is a tribute 
to the steadiness and wisdom of the people of Wisconsin, that they 
maintained such a man on their highest court for twenty-nine 
years, thirteen years as chief justice. It is likewise a tribute to the 
fidelity and wisdom of Justice Winslow that he richly deserved 
such a trust. To have occupied such a place for so long during a 
period of social and economic change in a state torn with political 
contentions without opposition or challenge, is an achievement pos- 
sible only to a man of the highest intelligence and tact. No man 
has done more to entrench the courts in the confidence of the 
people than he. No one has been more active in bringing to 
public attention the services of the court throughout the state’s 
history, and the virtues of the distinguished men who sat upon 
the bench in the past. Justice Winslow by virtue of his place and 
spirit was the leader of the great profession of which he was 
proud, proud of its great traditions, proud of its power and op- 
portunities for service. The law to him was not a business or 
trade, but a profession charged with great public duties. The bar 
was not a body of men skilled in a private calling, but public 
officers exercising a public trust. He was particularly interested 
in the young men coming to the bar. Himself a graduate of the 
University of Wisconsin Law School, he maintained an unflagging 
interest in its progress and the advance of legal education gener- 
ally. His frequent presence at meetings of law students, his talks 
to them on the duties of the lawyer and the traditions of the pro- 
fession, and his more formal discourses, as lecturer on legal ethics 
at the Law School, were unquestionably a large factor in shaping 
students’ ideals. His great influence lay not in his discourse, up- 
lifting as it was, but in his life. He lived the life he advocated, a 
simple kindly man, uninfluenced by the common lure of wealth. 
He held power, not to aggrandize himself, but as a means of serv- 
ice. He passed to his last reward as a just and good man should 
pass, at the full tide of his powers and influence, leaving a memory 
that can not fail to raise his profession, and inspire the young men 
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coming to the bar with a high sense of public duty and _ private 


rectitude. 
H. S. Ricwarps. 


LAW SCHOOL, UNIVERSITY OF WISCONSIN 


Although Chief Justice John Bradley Winslow, whose loss we 
now mourn, had not reached the age of sixty-nine years, he had 
devoted about thirty-seven years, more than one-half his life, to 
the administration of justice as Cireuit Judge and as Justice of 
the Supreme Court of the state of Wisconsin. In 1883, at the age 
of 37, he became Judge of the Circuit Court and in 1891 he was 
appointed Associate Justice of the Supreme Court of Wisconsin 
and in 1907 he became Chief Justice. 

Although the state had no more able or popular nisi prius judge, 
it is upon the printed and enduring records of the court of last 
resort that his fame must chiefly rest. Some of his decisions will 
be classics in legal literature. He won distinction far beyond 
the borders of his state by his mode of dealing with constitutional 
questions. Wisconsin was one of the pioneer states in adopting 
new methods of taxation and new remedial legislation affecting em- 
ployer and employe. The Chief Justice clearly saw that the great 
new problems suddenly confronting the American courts could not 
be adjusted merely by applying precedents a century old. 

Sometimes members of the legal profession with the natural 
conservatism of their class, feared that in his interpretation of the 
statutes and constitutional provisions he was guided too little by 
precedent and that he yielded too much to what they deemed the en- 
croachments of the legislature. But they have learned that other 
courts including the United States Supreme Court have since ap- 
proved the wisdom of his broad policy. 

He was naturally conservative but he had the learning, the vi- 
sion, the courage, the judicial temperament, and the human sym- 
pathy which made him the ideal judge. In the great world war, 
his patriotism impelled him to make exertions and sacrifices far 
beyond his strength. In the future he will be remembered as a 
great judge who left an enduring influence on the jurisprudence 
of the state and nation. In the present generation he has been 
not only honored, but loved by the thousands who knew him, for all 
those choice qualities which entitle him to be called ‘‘One of 
nature’s noblemen.”’ 


Burr W. Jongs. 
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THE UNIFORM PARTNERSHIP ACT 


The Commissioners on Uniform State Laws were organized in 
1892 for the purpose of suggesting uniform legislation to the vari- 
ous states, in the hope that such enactments would do away with or 
at least minimize the confusion and uncertainty of law on mat- 
ters of common interest, a confusion due to legislation and the di- 
verse holdings of the courts of final resort in the various juris- 
dictions. This confusion has been most keenly felt in commercial 
matters, and the important acts approved by the commissioners 
have dealt with such subjects as bills and notes, sales, warehouse 
receipts, bills of lading, fraudulent conveyances, partnership, ete. 
The conservatism of the bar and legislatures with respect to radi- 
cal changes in private law has been respected. The approved 
acts are not ideal codes that upset all precedents, but an attempt 
to state in the form of a statute, the prevailing judicial view on 
mooted questions. The proper policy of the commissioners in 
drafting legislation is well stated by Mr. Arthur W. Machen, 
author of MacHEN ON CoRPORATIONS, who has submitted a draft 
for a uniform incorporation law: ‘‘The aim of the Commission- 
ers on Uniform State Laws should not be to dictate or even recom- 
mend to the several states any legislative policy on matters as to 
which opinions and policies differ in different sections of the coun- 
try. Our object is rather to obliterate needless diversities of 
laws—differences which are accidental rather than the result of 
any differences of policy or opinion in the several states.’’ These 
remarks apply with peculiar force to any uniform scheme of 
business organization or association such as partnership and cor- 
porations. ‘‘Such acts should be mere framework which might be 
appropriately adopted by all the states in the union, leaving to each 
state its power to engraft on the skeleton act such restrictions, 
limitations and qualifications as its own circumstances, or the 
economic theory dominant for the time being may dictate.’’ Sir 


Frederick Pollock, draftsman of the English Partnership Act 


adopted in 1891, in the preface to the 10th ed. of the Digest of 
Partnership, makes an observation that applies with equal force to 
our Uniform Acts.* 





*PoLtLock DicestT OF PARTNERSHIP, Preface, p. viii. 





6 WISCONSIN LAW REVIEW 


‘*Tt will be observed that the Partnership Act does not purport to 
abrogate the case law on the subject, but on the contrary declares 
that ‘the rules of equity and common law applicable to partner- 
ship shall continue in force except so far as they are inconsistent 
with the express provisions of this act.’ The act therefore has to 
be read in the light of the decisions which have built up the existing 
rules. Should any practitioner imagine that he might now rele- 
gate Lord Lindley’s book (LINDLEY ON ParRTNERSHIP) for example, 
to an upper shelf, he would soon be undeceived. Codes are not 
meant to dispense lawyers from being learned, but for the ease of 
the lay people and the greater usefulness of the law. The right 
kind of consolidating legislation is that which makes the law 
more accessible without altering its principles or methods.”’ 

It is peculiarly important that the bench and bar of this state 
bear in mind the general scheme and scope of these acts, since this 
state has adopted twenty-one of the thirty uniform acts so far pro- 
posed by the commissioners. All but two of the twenty-one acts 
have been adopted since 1911. Within a space of eight years we 
have enacted a great body of statute law, which is yet to be con- 
strued. While the commissioners have not sought to make inno- 
vations in the law as a whole, yet every act has made considerable 
modifications in existing local doctrine, and in many instances has 
made drastic changes. Upon the bench and bar rests the duty of 
construing and applying this legislation consistently with local 
policy and with a view to uniformity. Can uniformity be secured 
in forty-eight jurisdictions by the enactment of similar statutes 
subject to the construction of forty-eight state courts and the fed- 
eral courts? That unquestionably is the hope made articulate 
through the commissioners, but even the friends of codification 
must admit that the situation is not clear. The president of the 
commissioners in his annual address 1909? discussed the difficulties 
of the situation and reviewed the decisions under the Negotiable 
Instruments Law, one of the first acts presented by the commis- 
sioners and now adopted in 51 jurisdictions. A departure from 
uniformity is shown both in the decisions under the act, and in 
attempts to amend the act once adopted. The courts are apt to 
read into the Act, the existing law of the state, without troubling 
themselves as to the decisions of other states on the same statute. 
Where a state like Wisconsin has adopted a large number of these 
acts, which have not been adopted by other states or construed by 





* A. B. A. Reports, 1909, p. 1024. 
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other courts, there is great danger that liberal construction will 
give way before local doctrine. Even at best the results will not be 
uniform. It is too much to expect that forty-eight or more tribunals 
will reach the same construction of the general and frequently 
obscure phrasing of a particular act. On top of this is the power- 
ful opinion of the bar that codification is not desirable. The English 
bar has always been strongly against codification in general al- 
though in recent years the law touching commercial matters has 
been largely codified. The American bar has the same tradition and 
is, in addition, confronted with the difficulty of forty-eight distinct 
jurisdictions, a factor that is almost fatal to any hope for uniform- 
ity in private law. In the present article it is proposed to deal 
with the Uniform Partnership Act adopted in 1915, and now in 
force in thirteen states and territories, * eight of them important 
commercial states. Very few decisions have been made under the 
act and the present discussion will deal primarily with the import- 
ant changes that have apparently been made in the existing laws of 
this state through the enactment. At the outset it is important to 
recall the circumstances under which the act was drawn as a means 
of emphasizing the peculiar difficulties of codifying the law of 
partnership. In 1904 the late Dean Ames of the Harvard Law 
School was authorized to draft a uniform partnership act.t In 
1905 Mr. Ames spoke briefly before the Commissioners on Uniform 
Laws® as to the theory on which the proposed act should be 
drawn. 

In his opinion the mercantile theory which prevails in civil law 
countries, under which the partnership is regarded as a legal per- 
son was preferable to the common law theory based on the con- 
ception of partners, as simply a group of co-owners, co-obligors and 
co-obligees. A theory that has not been consistently applied since 
at least three different theories as to the effect of a conveyance of 
real estate to or by the firm have received judicial recognition. 
The failure of the courts to adhere to the so-called common law 
theory has also led to several distinct lines of decision as to attach- 
ing creditors’ rights, dower, exemptions, ete. Further confusion 
has resulted on the question of creditors’ rights against deceased 





* Idaho, Indiana, Illinois, Maryland, Michigan, New Jersey, New York, 
Pennsylvania, Tennessee, Virginia, Wisconsin, Wyoming, Alaska. 

‘A. B. A. R. 1904, p. 669. 

5A. B. A. R. 1905, p. 732. 
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partners’ estates, conveyances of firm property for individual 
debts and the like. 

Mr. Ames was by resolution unanimously instructed to prepare 
the proposed act on the mercantile theory. Mr. Ames’ draft was 
submitted to the commissioners in 1906 but not considered.* At 
the 1908 meeting of the commissioners Mr. Ames stated’ that he 
had encountered difficulties in drafting the act upon the theory 
suggested by reason of constitutional provisions in several states 
which might result in the partnership, if a legal person, being re- 
garded as a corporation.* After Mr. Ames’ death a draft was 
submitted by Mr. Wm. Draper Lewis of the University of Penn- 
sylvania Law School based upon the aggregate or common law 
theory, and this draft, after numerous conferences and suggestions 
from teachers and authors on the subject, was finally approved and 
recommended to the states for adoption in 1914. This draft was 
enacted in this state in 1915.° 

The act has been subjected to detailed comment and criticism in 
the law reviews.’® Much of the criticism is directed to the question 
of whether or not a partnership is a legal person. Mr. Crane who 
has submitted the most detailed criticism, contending that the act 
is inconsistent in that although it defines a partnership as an 
association, its provisions as to partnership property rights, a 
ereditor’s rights, and winding up procedure, are to be sustained 
only on the theory that the partnership is a legal person.** 

The whole discussion of legal personality, involving as it does 
metaphysical distinctions, does not appeal strongly to a bar such 
as that of England and America that has always been frankly 
empirical in its methods, and has produced few legal 
philosophers. This aversion to legal philosophizing is to be de- 
plored, since it is one of the greatest, if not the greatest, stumbling 
blocks to the development of a scientific jurisprudence. When an 





‘A. B. A. R. 1906, Part II, p. 40. 

TA. B. A. R. 1907, p. 1212. 

SA. B. A. R. 1908, p. 983. 

* Wis. St. 1724m—1. 

1°24 Yale Law Journal 617; Uniform Partnership Act, a criticism, 28 
Harvard Law Rev. 762; Uniform Partnership Act, a reply, 29 Harvard 
Law Rev. 158, 291; Uniform Partnership Act, 63 Univ. of Pa. Law Rev. 
639; Uniform Partnership Act, 63 Univ. of Pa. Law Rev. 196; Uniform 
Partnership Act, 29 Harv. Law Rey. 838; Uniform Partnership‘ Act, 66 
U. of Pa. Law Rev. 310; 80 Cent. Law Jour. 435. 

“28 Harv. Law Rev. 762. 
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attempt is made to codify any part of the law, the lack of a con- 
sistent theory in judicial decisions is at once apparent. The power- 
ful professional opinion against codification is perfectly natural 
under a system of law developed largely through judicial decisions. 
Whatever view we may entertain as to the legal personality of a 
partnership, it must be conceded that the courts of equity in work- 
ing out the rights of property, and of creditors, and the legislatures 
through insolvency and bankruptcy legislation have proceeded on 
the mercantile rather than the common law view, as far as the 
actual results are concerned. The only question that remains is 
one of policy—would it be better frankly to recognize that the 
courts have in fact accepted the mercantile theory, and to state 
that a partnership is a legal person or to proceed on the undoubted 
common law theory of a partnership while holding fast to the re- 
sults worked out by the courts of equity and found to be just. The 
act is drawn on the latter alternative which accords more nearly 
with the English and American lawyers’ methods of reaching re- 
sults empirically, at the expense of or more properly without a con- 
sistent theory. The act as drawn is less apt to meet legislative 
opposition than one drawn on the lines suggested by Mr. Ames as 
it does not offend the deep seated conservatism on matters of pri- 
vate law. The lawyer is apt to say, why worry about the system 
or theory if we have a workable law. Sir Frederick Pollock ob- 
serves’? that ‘‘perhaps the best example of sound: and legitimate 
work of equity proceeding on the broad principles of justice and 
convenience and giving permanent definition to a reasonable 
practice tried by long experience is to be found in the law of part- 
nership. That law is modern and self contained. It owes very lit- 
tle to early precedents and hardly anything to legislation.’’ 

The first two sections of the act ** follow the prevailing practice 
in modern statutes of defining the common terms used and included 
certain hortatory injunctions to the courts against strict construc- 
tion and to construe the act so as to make the law uniform in the 
states adopting it. It also distinguishes between notice and knowl- 
edge avoiding the term ‘‘constructive notice’’ frequently used by 
the courts as the alternative of knowledge. Since the act involves 
but a special application of the principles of contract, agency, 
equity, and tort, these provisions control in the absence of distinct 
restrictions. It is believed that these sections do not modify the 





2 The Law of Reason, 2 Mich. Law Review, 159 at p. 165. 
31724m—1; 1724m—2. 
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present law of this state. Secs. 1724m—3, 1724m—4* define a part- 
nership and promulgate rules for determining whether or not a 
partnership exists. The definition of a partnership ‘‘as an associa- 
tion of two or more persons to carry on as co-owners a business for 
profit,’’ standing alone is too general to serve as a test, however, 
the succeeding section’* which sets out rules for determining a part- 
nership makes the definition workable. Most of the exceptions named 
have been accepted by the supreme court of this state. Our court 
has had frequent occasion to pass on the question, ** and has in 
common with the courts generally applied the test which Lindley 
states to be absolutely essential to the relationship,’® a community 
of interest in profits. 

In Spaulding v. Stubbins ** the court approved the definition by 
Bates:** ‘‘A partnership is the contract relation subsisting be- 
tween persons who have combined their labor, property and skill 





*1724m—3. [Partnership Defined.] (1) A partnership is an associa- 
tion of two or more persons to carry on as co-owners a business for profit. 

(2) But any association formed under any other statute of this state, 
or any statute adopted by authority, other than the authority of this 
state, is not a partnership under this act, unless such association would 
have been a partnership in this state prior to the adoption of this act; 
but this act shall apply to limited partnerships except in so far as the 
statutes relating to such partnerships are inconsistent herewith. 

1724m—4. [Rules for Determining Whether Partnership Exists.] In 
determining whether a partnership exists, these rules shall apply: 

(1) Except as provided by section 1724m—13 persons who are not part- 
ners as to each other are not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint 
property, common property, or part ownership does not of itself establish 
a partnership, whether such co-owners do or do not share any profits made 
by the use of the property. 

(3) The sharing of gross returns does not of itself establish a partner- 
ship, whether or not the persons sharing them have a joint or common 
right or interest in any property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a business is 
prima facie evidence that he is a partner in the business, but no such 
inference shall be drawn if such profits were received in payment: 

As a debt by installments or otherwise, 

As wages of an employee or rent to a landlord, 

As an annuity to a widow or representative of a deceased partner, 

As interest on a loan, though the amount of payment vary with the 
profits of the business. 

As the consideration for the sale of a good-will of a business or 
other property by installments or otherwise. 

% Cooper v. Tappen, 9 Wis. 361; Whitney v. Ludington, 17 Wis. 140; 
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in an enterprise or business as principals for the purpose of joint 
profit.’’ 

In Clinton Bridge & Iron Works v. 1st National Bank,’ the 
court said there is a partnership ‘‘when there is a distinct joining 
of capital and labor on both sides for mutual profit.’’ 

In Langley v. Sanborn * the court criticises the definition in 
Spaulding v. Stubbins suggesting that it is too limited to stand 
the test of practical application as there need be no combining of 
property or labor, since this may be the contribution of one part- 
ner, citing Treat v. Hiles.** The test suggested by Sir George 
Jessel 2? and approved in Serfling v. Andrews ** is also commented 
on. ‘‘The usual test is whether there is a community of interest in 
the profits and losses of the business; any arrangement which gives 
the parties such a community of interest constitutes them partners. ”’ 
This definition is pronounced ‘‘elusive and difficult of application 
since there are many decided cases which have denied the partner- 
ship notwithstanding an agreement that some proportion of the 





White v. Fitzgerald, 19 Wis. 480; Miller v. Price, 20 Wis. 117; Wood v. 
Beath, 23 Wis. 254; Application of Smith, 24 Wis. 331; Hoile v. York, 
27 Wis. 209; Ford v. Smith, 27 Wis. 261; Sprout v. Crowley, 30 Wis. 
187; Gilbank v. Stephenson, 31 Wis. 592; Grant v. Hardy, 33 Wis. 668; 
Upham v. Hewitt, 42 Wis. 85; Nicholaus v. Thielges, 50 Wis. 491; 
Rosenfield v. Haight, 53 Wis. 260; Case v. Fish, 58 Wis. 56; Strain v. 
Gardner, 61 Wis. 174; Treat v. Hiles, 68 Wis. 344; Manegold v. Grange, 
70 Wis. 575; Watters v. McGuigan, 72 Wis. 155; Riedeburg v. Schmitt, 
71 Wis. 644; LaFler v. Burss, 17 Wis. 538; Wipperman v. Stacy, 80 Wis. 
345; Clarke v. McAuliffe, 81 Wis. 104; Sohns v. Sloteman, 85 Wis. 113; 
Spaulding v. Stubbings, 86 Wis. 255; Voshmik v. Urquhart, 91 Wis. 
513; Matthison v. Schomberg, 94 Wis. 1; Serfling v. Andrews, 106 Wis. 
78; Clinton Bridge & Iron Works v. First National Bank, 103 Wis. 117; 
Ashland Lumber Co. v. Detroit Salt Co., 114 Wis. 66; Rowlands v. 
Voechting, 115 Wis. 352; Sullivan v. Sullivan, 122 Wis. 326; Briere v. 
Taylor, 126 Wis. 347; Huber v. Martin, 127 Wis. 412; Langley v. San- 
born, 135 Wis. 178; Wagner v. Buttles, 151 Wis. 668. 

1% LINDLEY ON PARTNERSHIP, 5th ed. Chap. I. “Nothing perhaps can 
be said to be absolutely essential to the existence of a partnership, 
except a community of interest in profits resulting from an agreement 
to share them.” 

1 Supra. 

1% BATES ON PARTNERSHIP, Sec. 1. 

” Supra. 

» Supra. 

1 Supra. 

2 Pooley v. Driver, L. R. 5 ch. D. 458, 471. 

3% Supra. 
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profits should be received by the party sought to be charged as 
partner. This however will be found to have been on the ground 
that it is apparent from the whole transaction that it was not 
the agreement that he should become interested in the profits as 
profits, but merely as a compensation for his services.’’** The 
court in effect accepts the principle of the leading case of Cox v. 
Hickman ** which overruled the previously prevailing doctrine 
that anyone who shared in the profits of a business must be liable 
as a partner and holding in effect that while sharing in profits is 
strong evidence of a partnership it is not conclusive, the question 
being what was the real intention and contract of the parties as 
shown by all the facts of the case.*° The English act contains a 
similar provision to ours embodying this principle. 2” 

It would seem therefore that the section under consideration 
embodies the accepted test adopted by our Supreme court, al- 
though many of the exceptions in 1724m—7 have never come un- 
der judicial examination. 

Partnership Property.** Subsees. 1 and 2 do not change the 
present rule.*® Subsec. 3 providing that real estate can be ac- 
quired and conveyed in the partnership name—probably changes 
the law in Wisconsin. Three views have been taken by the courts: 

(1) No title passes; (2) if name of individual is used as or 





* Hoile v. York, 27 Wis. 209; Nicholaus v. Thielges, 50 Wis. 491; 
Sohns v. Slotemann, 85 Wis. 113. 

=8 H. of L. Cas. 268; 306. 

* Mallwo, March & Co. v. Court of Wards, (1872), L. R. 4 P. C. 419, 
435. 

753 & 54 Vict. C. 39, sec. 2, sub.sec. 3. PoLtocKk’s Digest OF THE LAW 
OF PARTNERSHIP, 10th ed. 13. 

*1724m—5. [Partnership Property.] (1) All property originally 
brought into the partnership steck or subsequently acquired by pur- 
chase or otherwise, on account of the partnership, is partnership prop- 
erty. 

(2 Unless the contrary intention appears, property acquired with 
partnership funds is partnership property. 

(3) Any estate in real property may be acquired in the partnership 
name. Title so acquired can be conveyed only in the partnership name. 

(4) <A conveyance to a partnership in the partnership name, though 
without words of inheritance, passes the entire estate of the grantor 
unless a contrary intent appears. 

* Fowler v. Bailey, 14 Wis. 136; Kruschke v. Stefan, 83 Wis. 373; 
Gotzian ¢ Co. v. Shakman, 89 Wis. 52; Kyle v. Carpenter, 130 Wis. 310; 
Bartelt v. Smith, 145 Wis. 31; Richtman vy. Watson, 150 Wis. 385. 
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appears in firm name, title passes to that person; (3) title passes, 
even if individual names do not appear in firm name, parol evi- 
dence being admitted to show who were members at the time of 
transfer. 

The latter rule is the one applied in all cases of transfer of 
chattels and choses in action. The only apparent reason for a dif- 
ferent rule in the case of real property is the possible confusion as 
to title. In the case of Sherry v. Gilmore® the court held a deed to 
the firm in the firm name passed title. The rule was stated in general 
terms, but the facts show that the names of both parties appeared 
in the firm title. It is doubtful therefore whether or not the court 
would have sustained a conveyance to a firm, where the firm name 
did not contain the name of the partners in the absence of this 
statute. This section has been criticised as apt to cause litigation 
as to title since no provision is made requiring it to appear of rec- 
orc that the party executing the deed was a partner and authorized 
to convey. It is a sufficient answer that unless such a recital was 
made, it would be impossible for the executing partners to ac- 
knowledge the deed. 

Subsec. 4 is already covered by the Wisconsin statutes, See, 2206 
making words of inheritance unnecessary to the conveyance of a 
fee. 

Partners are Agents of Partnership 1724m—6.“' This sec- 
tion merely recognizes the general agency of the partner with the 
further power to execute formal instruments, a power concerning 
which there has been some controversy. The supreme court has 





58 Wis. 324. 

%1724m—6. [Partners are Agents of Partnership.] (1) Every 
partner is an agent of the partnership for the purpose of its business, 
and the act of every partner, including the execution in the partner- 
ship name of any instrument, for apparently carrying on in the usual 
way the business of the partnership of which he is a member binds 
the partnership, unless tke partner so acting has in fact no authority 
to ‘act for the partnership in the particular matter, and the person 
with whom he is dealing has knowledge of the fact that he has no such 
authority. 

(2) An act of a partner which is not apparently for the carrying on 
of the business of the partnership in the usual way does not bind the 
partnership unless authorized by the other partners. 

(3) Unless authorized by the other partners or unless they have 
abandoned the business, one or more but less than all the partners 
have no authority to: 

(a) Assign the partnership property in trust for creditors or on 
the assignee’s promise to pay the debts of the partnership, 
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repeatedly reiterated the power of partners to bind the firm. * 
In an early case ** the court held that the firm was bound by an 
instrument under seal authorized by parol. Inasmuch as the only 
objection to parol authority is the old common law doctrine that 
the authority to execute an instrument under seal must be con- 
ferred by an instrument of like dignity, a doctrine that has entirely 
disappeared, it would seem that this section does not change the 
law. The specific limitations on the partner’s authority in sub- 
section 3 have been recognized in this state, where the question has 
arisen, namely, assignment of partnership property ;** any act mak- 
ing it impossible to carry on the firm business *° confess judgment.*® 

Conveyance of Real Property 1724m—7.* Subsection 1 changes 
the law since at common law title could stand only in the name of 





(b) Dispose of the good-will of the business, 

(c) Do any other act which would make it impossible to carry 
on the ordinary business of a partnership, 

(d) Confess a judgment, 

(e) Submit a partnership claim or liability to arbitration or ref- 
erence. 

(4) No act of a partner in contravention of a restriction on author- 
ity shall bind the partnership to persons having knowledge of the 
restriction. 

* Woodruff v. King, 47 Wis. 261; Freeman v. Carpenter, 17 Wis. 130; 
Morse v. Hagenah, 68 Wis. 603; Seaman v. Ascherman, 57 Wis. 547; 
Tolman v. Hanrahan, 44 Wis. 133. 

*% Wilson v. Hunter, 14 Wis. 683. 

“ Brooks v. Sullivan, 32 Wis. 444; Coleman v. Darling, 66 Wis. 155; 
Rumery v. McCulloch, 54 Wis. 565; Voshmik v. Urquhart, 91 Wis. 513. 

*® Bergland v. Frawley, 72 Wis. 559; Rock v. Collins, 99 Wis. 630. 

* Remington & Perry v. Cummings & Goodrich, 5 Wis. 138. 

**1724m—7. [Conveyance of Real Property of the Partnership.] 
(1) Where title to real property is in the partnership name, any 
partner may convey title to such property by a conveyance executed in 
the partnership name, but the partnership may recover such property 
unless the partner’s act binds the partnership under the provisions sec. 
1724m—6, or unless such property has been conveyed by the grantee or 
a person claiming through such grantee to a holder for value without 
knowledge that the partner, in making the conveyance, has exceeded his 
authority. 

(2) Where title to real property is in the name of the partnership, a 
conveyance executed by a partner, in his own name, passes the equitable 
interest of the partnership, provided the act is one within the authority 
of the partner under the provisions of paragraph (1) of section 1724m—6. 

(3) Where title to real property is in the name of one or more but 
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a natural or legal person. As pointed out in discussing 1724m—5 ** 
a majority of the courts sustained a conveyance to the firm only 
when the names of individual partner or partners appeared in the 
firm title. The act vests the title in the firm irrespective of the in- 
dividuals. In conveyances by the firm under the common law 
rule the transfer could only be made by those members whose 
names appeared in the title; in short, the law conceived the title 
to be in the individuals and not in the firm as such. Where the 
conveyance is made by one partner, if the purpose of the convey- 
ance was within the scope of his authority, the only question was 
one of form,—was he authorized in the manner required by law for 
the execution of formal instruments? Parol authority to execute 
a formal instrument is sufficient under the decisions. *° 

The question remains as to whether the partner can convey real 
estate standing in the firm name without written authority as agent 
of the firm. Apparently he can, although section 2302 of the 
statutes requires a conveyance to be executed in writing signed by 
the grantor, or his agent, ‘‘thereunto authorized in writing.’’*° A 
partner can not, however, convey legal title by a conveyance in the 
firm name where the property stands in the names of the other 
partners, or that of third persons. He can convey in the names 
of the persons holding the title, as agent probably, unless formal or 
written authority is essential. 

The established equitable rule that title to property belonging to 
the firm held by partner or third persons is held in trust for the 





not all the partners, and the record does not disclose the right of the 
partnership, the partners in whose name the title stands may convey title 
to such property, but the partnership may recover such property if the 
partners’ act does not bind the partnership under the provisions of para- 
graph (1) of section 9, unless the purchaser or his assignee, is a holder 
for value, without knowledge. 

(4) Where the title to real property is in the name of one or more 
or all the partners, or in a third person in trust for the partnership, a 
conveyance executed by a partner in the partnership name, or in his own 
name, passes the equitable interest of the partnership, provided the act 
is one within the authority of the partner under the provisions of para- 
graph (1) of section 1724m—6. 

(5) Where the title to real property is in the names of all the part- 
ners a conveyance executed by all the partners passes all their rights in 
such property. 

8 Supra. 

® Wilson v. Hunter, 14 Wis. 684. 

” Richtman v. Watson, 150 Wis. 385. 
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firm ** ig not affected by the act. The English act *? in dealing 
with this topic cautiously provides that this section shall not affect 
any general rule of law relating to the execution of deeds or nego- 
tiable instruments. 

Admission by Partner is Evidence Against the Partnership 
1724m-—8.** Provision is in accord with the established rule.** 

Notice or Knowledge of Partner Charges Partnership 1724m— 
9.*®5 Wisconsin decisions in accord. ** The section also deals with 
the case of a partner*who had knowledge of the fact before he 
became a member of the firm. This fact will not operate as notice 
to the firm unless he acts for the firm where the question is in- 
volved and the knowledge is then present to his mind. *7 

The effect on the firm of knowledge by a partner who does not 
participate in the particular transaction is disposed of by the 
words ‘‘or the knowledge of any other partner who reasonably 
could and should have communicated it to the acting partner.”’ 
In the view of the draftsman, the liability of the firm under this 
provision will depend on ‘‘whether the partner having the knowl- 
edge had reason to believe that the fact related to a matter which 
had some possibility of being the subject of partnership business 
and then only if he was so situated that he could have communi- 
cated it to the partner acting in the particular matter before such 
partner gave binding effect to his act.’’** This question has ap- 
parently not been the subject of decision in Wisconsin. 





“ Kyle v. Carpenter, 130 Wis. 310. 

“53 & 54 Vict. Chap. 39, Sec. 6. 

“1724m—8. [Admission by Partner is Evidence Against the Partner- 
ship.] An admission or representation made by any partner concerning 
partnership affairs within the scope of his authority as conferred by this 
act is evidence against the partnership. 

“ Fick v. Mulholland, 48 Wis. 413; Western Assurance Society v. Towle, 
65 Wis. 247; Muench v. Heineman, 119 Wis. 441. 

*1724m—9. [Notice to or Knowledge of Partner Charges Partnership.] 
Notice to any partner of any matter relating to partnership affairs, and 
the knowledge of the partner acting in the particular matter, acquired 
while a partner or then present to his mind, and the knowledge of any 
other partner who reasonably could and should have communicated it to 
the acting partner, operate as notice to or knowledge of the partnership, 
except in the case of a fraud on the partnership committed by or with 
the consent of that partner. 

“ Hubbard v. Galusha, 23 Wis. 398; Tucker v. Cole, 54 Wis. 539; Loosen 
v. Schlissler, 149 Wis. 449. 

“See draftsman’s notes Uniform Partnership Act (pamphlet). 

“* Draftsman’s note to Uniform Partnership Act, Sec. 12. 
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Partnership Liable for Wrongful Act of Partner 1724m—10.* 
This section represents the universal rule.*° 


Partnership Liable on Partner’s Breach of Trust 1724m— 
11.°° This section represents the general rule.** 

Liability of Partners 1724m—12.** Subsection a represents the 
general rule and is followed in this state.5* Subsection b making 
the firm debts joint also represents the law of this state, °° although 
some procedural modifications have been introduced by legisla- 
tion °® which are in no wise affected by the provisions of this 
section. The procedural provisions above referred to permit a judg- 
ment against the joint property of all the obligors and a separate 
judgment against the defendants personally served thus avoiding 
the difficulty at common law of suing on joint obligations when 





“1724m—10. [Partnership Liable for Wrongful Act of Partner.] Where, 
by any wrongful act or omission of any partner acting in the ordinary 
course of the business of the partnership or with the authority of his co- 
partners, loss or injury is caused to any person, not being a partner in 
the partnership, or any penalty is incurred, the partnership is liable 
therefor to the same extent as the partner so acting or omitting to act. 

**English Partnership Act, 53 & 54, Vict. Ch. 39, sec. 10. Pollock’s 
Digest, Law of Partnership, p. 47. 

Estabrook v. Messersmith, 18 Wis. 545; Gerhart v. Swaty, 57 Wis. 24; 
Keith v. Armstrong, 65 Wis. 225; Ehrmantraut v. McMahon, 78 Wis. 138; 
Hawley v. Tesch, 88 Wis. 213 at 237. 

1724m—11. [Partnership Liable on Partner’s Breach of Trust.] The 
partnership is bound to make good the loss: 

(a) Where one partner acting within the scope of his apparent 
authority receives money or property of a third person and misapplies 
it; and 

(b) Where the partnership in the course of its business receives 
money or property of a third person and the money or property so 
received is misapplied by any partner while it is in the custody of the 
partnership. 

* Bates on Partnership, Sec. 481, 484. 

German-American Bank v. Magill, 102 Wis. 582. 

%1724m—12. [Liability of Partners.] All partners are liable, 

(a) Jointly and severally for everything chargeable to the partner- 
ship under sections 1724m—10 and 1724m—11. 

(b) Jointly for all other debts and obligations of the partnership; 
but any partner may enter into a separate obligation to perform a 
partnership contract. 

* Wood v. Luscomb, 23 Wis. 287. 

% Bowen v. Hastings, 47 Wis. 232 at 236; Lauer v. Bandow, 48 Wis. 638; 
Keith Bros. & Co. v. Stiles, 92 Wis. 15; Progress Blue Ribbons Farms v. 
George, 167 Wis. 228. 

%* Wis. Stat. secs. 2795, 2884. 

2 
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service could not be had on all.°’ Personal judgments can be ob- 
tained against the parties not served in the original action under 
see. 2795 by a summons in the nature of a scire facias. °° 

Partnership by Estoppel 1724m—13.*° This section is intended 
to limit the liability of persons sought to be charged as a partner 
by estoppel to cases where there is consent to the holding out either 
by words written or spoken or by conduct, and is intended to re- 
lieve from partnership liability persons who are held out as part- 
ners without their consent, although they know of such holding out 
and have taken no steps to prevent it. The majority of the courts 
have not accepted the latter view and the section is phrased to 
give effect to the majority view which requires consent to being 
held out. °° 

As far as appears from the decisions the section is in accord 
with the Wisconsin law. 





* Blackburn v. Sweet, 38 Wis. 578 at 582. 

Cases supra. 

© 1724m—13. [Partnership by Estoppel.] (1) When a person, by 
words spoken or written or by conduct, represents himself, or consents 
to another representing him to any one, as a partner in an existing 
partnership or with one or more persons not actual partners, he is liable 
to any such person to whom such representation has been made, who has, 
on the faith of such representation, given credit to the actual or apparent 
partnership, and if he has made such representation or consented to its 
being made in a public manner he is liable to such person, whether the 
representation has or has not been made or communicated to such person 
so giving credit by or with the knowledge of the apparent partner making 
the representation or consenting to its being made. 

(a) When a partnership liability results, he is liable as though he 
were an actual member of the partnership. 

(b) When no partnership liability results, he is liable jointly with 
the other persons, if any, so consenting to the contract or representation 
as to incur liability, otherwise separately. 

(2) When a person has been thus represented to be a partner in an 
existing partnership, or with one or more persons not actual partners, 
he is an agent of the persons consenting to such representation to bind 
them to the same extent and in the same manner as though he were a 
partner in fact, with respect to persons who rely upon the representa- 
tion. Where all the members of the existing partnership consent to the 
representation, a partnership act or obligation results; but in all other 
cases it is the joint act or obligation of the person acting and the per- 
sons consenting to the representation. 

Uniform Part. Act (Pamp.) draftsman’s notes, p. 28. 

“ Cornhauser v. Roberts, 75 Wis. 554; Thayer v. Humphrey, 91 Wis. 276; 
Evens &€ Howard Fire Brick Co. v. Hadfield, 93 Wis. 665. 








UNIFORM PARTNERSHIP AOT 19 


As to the consequences of the estoppel, subsection 1a provides that 
if the representation is that the defendant was a member of an act- 
ual firm, his liability shall in all respects be that of an actual 
partner, but it is provided in subsection 1 b if there was not a 
partnership in fact, a representation that the defendant was a 
partner with others, who are not themselves partners, will result 
in a joint liability or if the representation was not assented to by 
the other parties sought to be involved, in a_ separate liability 
only. *? The purpose of these provisions is to destroy the doctrine 
of Thayer v. Humphrey. In that ease A being in business for 
himself held out B with B’s consent as his partner, the court held 
that the creditors of the ostensible firm had priority over the cred- 
itors of A on the assets that A treated as assets in his business. 
At page 283 the court said: ‘‘The simple question of whether when 
there is an ostensible firm by holding out to the creditors generally 
the property of such firm is to be considered in equity joint prop- 
erty for administration thereof in insolvency, the same as if such 
property belonged to the firm in fact, is the key to the situation. 
That it ought to be so considered is, we assume, too clear for argu- 
ment.’’ The objection to this view is presented in the dissenting 
opinion of Justice Newman in which Pinney, J. concurs. His con- 
tention is that the holding of the majority under the rules of dis- 
tribution in insolvency deprives the creditors of A who was a sole 
trader in fact, of all access to his assets although they have dealt 
with him as a sole trader, and no evidence is shown that these cred- 
itors have estopped themselves from insisting on their rights as 
individual creditors of A. The view of the majority is based as 
far as authorities go upon two English cases, ** which in turn rest 
on the English statutory doctrine of reputed ownership. * Thayer 
v. Humphrey has not been generally followed.** The section 
therefore adopts the majority view. Whether the commissioners 
have accomplished their professed purpose of destroying the 
doctrine of Thayer v. Humphrey has been questioned. ** Although 





@ Uniform Partnership Act (pamp) Draftsman’s notes. 

#91 Wis. 276. 

“In re Rowland, L. R. 6 Ch. App. 421; Ex parte Hayman, L. R. 8 Ch. 
Div. 11. 

* English Bankruptcy Act, 1883, Sec. 44. 

® BuRDICK ON PARTNERSHIP, Ist ed. p. 60. 

* 28 Harv. Law Review 762 at 780. See reply by Mr. Lewis, draftsman 
of the Act. 29 Harvard Law Rev. 291 at 300. 
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the section is not phrased with sufficient clearness to remove all 
doubt, it would seem that the rule in Thayen v. Humphrey is dis- 
placed. Subsection 1 fixes partnership liability where the 
representation is that a person is a member of an existing part- 
nership. An existing partnership must primarily mean a part- 
nership in fact, a real partnership. On that assumption, as point- 
ed out by Mr. Lewis®* if the Court adheres to Thayer v. Humphrey 
it would preclude the possibility of-any cases arising under sub- 
section 1b, which provides for a joint or several liability in cases 
where no partnership liability results. 

Liability of Incoming Partner 1724m—14.°° This section 
changes the present law. At common law the retirement of a 
partner or the introduction of a new partner created a new firm, 
which was not bound by the obligations of the old firm. Such an 
obligation could arise only by a contract with the creditors, by 
which the claims against the old firm were released in consideration 
of a promise by the new firm to pay, thus affecting a no- 
vation." An agreement between the continuing partners and the 
retiring partner, or with the incoming partner, to assume and pay 
the debts of the old firm was not available to the creditors of the 
old firm, since the latter were not parties to the contract, except 
in those jurisdictions where the doctrine of Lawrence v. Fox" has 
been accepted.”® 

It will be observed that the section expressly limits the liability 
to the partnership property. Personal liability is incurred as 
heretofore only by a novation or a contract with the old firm to pay 
the debt. The rights of the creditors of the old firm against its 
members are not affected, although Sec. 1724m—31 makes it diffi- 
eult for the creditors to avoid the implication of a novation. 

H. 8. Ricwarps. 
(To be continued ) 





®See note 67. 

1724m—14. [Liability of Incoming Partner.] A person admitted as 
a partner into an existing partnership is liable for all the obligations 
of the partnership arising before his admission as though he had been 
a partner when such obligations were incurred, except that this liability 
shall be satisfied only out of partnership property. 

* McLinden v. Wentworth, 51 Wis. 170 at 181; Thayer v. Humphrey, 91 
Wis. 276 at 294; Reddington v. Franey, 124 Wis. 590. 

™ Rice v. Wolff, 65 Wis. 1. 

™20 N. Y. 268. 

3 7. H. Claggins & Co. v. Silber, 93 Wis. 579; Jones v. Bartlett, 50 Wis. 
589; De Vain v. De Vain, 76 Wis. 66; McLinden v. Wentworth (supra). 





STATUTES OF LIMITATION IN WISCONSIN UPON 
ACTIONS FOR THE RECOVERY OF LAND 
SOLD FOR TAXES 


Score OF THE SUBJECT 


‘‘Nothing so much retards the growth and prosperity of a coun- 
try as insecurity of titles to realty.’’ In recognition of the sound- 
ness of this principle, and for the purpose of rendering titles to 
realty more secure, the doctrine of title by adverse possession has 
been developed by the legislatures and the courts. 

Not only, however, is it essential to the welfare of the country 
that titles to realty be secure, but it is also desirable that persons 
having causes of action, be compelled to apply to the courts for 
remedy within some reasonable period of time. ‘‘Litigation with- 
out limit produces ruinous consequences to individuals’’.t ‘‘ All 
actions, by the lapse of a certain time, are subject to limitation.’” 
This principle finds recognition and enforcement in the various 
statutes of limitation, requiring the person claiming the cause of 
action to commence an action thereon within a specified length of 
time upon pain of losing his remedy. 

The principles heretofore laid down, are quite as applicable to 
situations created by the sale of lands for delinquencies in the mat- 
ter of paying taxes as they are in any field of law. In the case of 
tax sales, other important policies require eniorcement. It is es- 
sential that taxes be paid by the owner of the land, and if they are 
not paid, some inducement must be held out to others to pay 
them. The transfer of the land to the person who discharges the 
burdens of the owner to the state will not be a sufficient induce- 
ment if the validity of the numerous steps in the tax levy and 
sale can indefinitely be called into question by the owner and his 
successors in interest. In furtherance, therefore of the general 
policies of quieting titles and limiting litigation, and of the policy 





1 BLACKWELL ON TAx TIT Es, 4th ed. at p. 643, citing, Bradstreet v. Hunt- 
ington, 5 Pet. 407; Hawking v. Barney’s Lessees, 5 Pet. 457. Vattel, Law 
of Nations, B. 2, Ch. 11. 

* Brac. Lib. 2; Cruise Dig. 479. 
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of securing the prompt payment of taxes, statutes have been passed 
in Wisconsin and are now in force, limiting the time within which 
actions may be commenced which have for their object the recov- 
ery of the possession of land sold for taxes or the litigation of any 
other right in and to land, the establishment of which depends 
upon the validity or invalidity of a tax deed.° 

This article is addressed to a study of the legislative history 
in Wisconsin of statutes providing limitations upon actions for 
the recovery of land sold for taxes and to a summary of the prin- 
cipal features of the law that is now in force relating to the same 
subject. In the course of the discussion the tax title claimant, or 
tax deed grantee, will be referred to as ‘‘the grantee’’. The orig- 
inal owner, or former owner, whose land has been sold for taxes, 
will be referred to as ‘‘the owner.’’ When the terms ‘‘grantee’’ 
and ‘‘owner’’ are used, they are intended to include within their 
meaning all persons claiming under the ‘‘grantee’’ and ‘‘owner’’ 
respectively. 

Reference will frequently be made to a deed ‘‘valid on it face’’ 
and to one ‘‘void on its face.’’ The first term is used to designate 
a deed that appears on its face to be regular. Such a deed may 
be entirely void because of some defect not appearing on its face, 
such as the fact that the taxes for which the land was sold were 
actually paid by the owner. 

A deed that is ‘‘void on its face’’ is one, the defects of 
which may be discovered by an examination of the deed itself. 
Thus a deed may appear on its face to have been prematurely 
issued* or the deed may omit to name the state as grantor.® 


History oF LEGISLATIVE ENACTMENTS 


The first limitation upon actions to recover land sold for taxes 
was passed in 1840 by the Territorial Legislature. This statute 
provided that no action to reeover the title or possession of land 
sold for the non-payment of taxes should be brought unless such 
action was commenced within three years after the execution and 
delivery of the tax deed. The statute contained a proviso that 
the three-year period should not run during the period of their 
disability against infants, married women, lunatics or persons im- 





*R. S. 1919. Sees. 1187, 1188, 1189, 1189a, 1189b. 
* Sprecher v. Wakeley, 11 Wis. 442. 
* Woodman v. Clapp, 21 Wis. 355; Wilson v. Henry, 40 Wis. 594. 
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prisoned on a criminal charge or in execution upon a conviction 
of a criminal offense for any term less than twenty years. This 
act provided that, if the above disabilities existed at any time 
during the three-year period, the period of disability should not be 
deemed any part of the limitation period. Hence it is quite evi- 
dent that supervening disabilities are recognised by this act as 
effective to toll the operation of the statute. ° 

In 1844 the act of 1840 was amended in several important re- 
spects. The statutory period of limitation was made to commence 
with the date of recording the tax deed. The portion of the for- 
mer statute favoring persons under disabilities were omitted, but 
it was provided that the fact that the taxes upon the land sold had 
actually been paid before would prevent the three-year period from 
running.’ This law was again amended in 1849, and it was pro- 
vided that the fact that the lands had been redeemed before sale, 
would prevent the running of the statutory period.* 

Up to this time, it will be noticed, that there was a single statute 
of limitations, containing no specific reference to either the grantee 
or owner, and apparently applying the limitation to the one as 
well as to the other. In 1858, the Legislature replaced the law 
as it then stood, with two sections, the forerunners, respectively, 
of sections 1187 and 1188. The first of these, section 135, R. S. 
1858, applied to the grantee. A period of three years from the 
date of execution of the tax deed was provided, within which the 
grantee must bring his action for the recovery of lands conveyed 
to him by tax deed or of any interest in such lands. It was provided, 
however, that if the grantee shall have paid the taxes assessed 
on such land for five years next after the execution of the tax 
deed, or if for a period of three years during the five years next 
following the date of the tax deed, he shall have been in the actual, 
continuous possession of the land embraced in the tax deed, the 
shorter period of limitation should not apply and the grantee’s 
action for the recovery of such land might be brought within ‘‘the 
time limited by law for the bringing of action for the recovery of 
real estate’’, this latter period commencing with the date of the tax 
deed.® 

The second section of the act of 1858 applied to the owner and 





*Session laws 1840, p. 40. 
™Session laws 1844, sec. 12, p. 22. 
*R S. 1849, sec 123, ch. 15. 

*R. S. 1858, sec. 135, p. 229. 
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barred his action for the recovery of lands sold for taxes or to nul- 
lify the sale and the tax deed, upon his failure within four years 
from the date of the recording of the tax deed, to commence such 
action, provided however that the grantee, within one year from 
the date of his tax deed shall have entered into the possession of 
the land, continued in such possession for three years thereafter, 
and paid all the taxes assessed against the land after the date of the 
deed. It will be noted that the entry by the grantee into actual 
possession of the land and his payment of taxes appears to have 
been intended as a condition precedent to the running of the four 
year period against the owner. *° The meaning of these two sections, 
as construed by the court, will be treated in a later portion of 
this article. 

In 1859 the section relating to the grantee was changed to make 
the three year period commence with the date of recording the 
tax deed rather than the date of its execution. No further 
changes in the law with respect to the limitation of the grantee’s 
cause of action occurred until 1878, but in 1861 an important 
change was made in that portion of the law which related to the 
owner. It will be remembered that the act of 1848 set the four 
year statute in operation against the owner only when the grantee 
had entered into actual possession of the land, within one year 
from the date of his deed, held such possession for three years 
thereafter, and paid all the taxes assessed subsequent to the date 
of the tax deed. The act of 1861 cut the period of the statute to 
three years, and repealed this condition precedent to its operation. 
The owner who failed to bring his action within three years 
from the date of the recording of the deed was barred, the language 
of the section as thus amended, being nearly identical with the 
statute of 1849.1? 

It will be noted that the acts passed in 1858 and 1859 did not 
provide as did that of 1840, for the suspension of the statute dur- 
ing the disability of the owner or grantee, whether such disability 
was in existence at the time of the commencement of the period 
of the statute or supervened during this period. Nor do these 
statutes exempt from the operation of the limitation in favor of 
the grantee, the owner who has actually paid his taxes or who has 
redeemed them before sale, and whose lands have erroneously 





*R. S. 1858, sec. 136, p. 229. 
“Session laws, 1859, ch. 22, sec. 32. 
* Session laws, 1861, ch. 138, sec. 5; (1 Tay St. 441, Sec. 173). 
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been sold for taxes without default on his part. In 1861, the 
statute providing a limitation upon the owner was amended. This 
act provided that in cases where the owner, at the time of the 
accrual of the action, was a minor, his action would not be limited 
until one year from the date of his majority. It will be noted 
that, unlike the statute of 1849, no disabilities other than minority 
are provided. The act further provided that the statute would not 
run against the owner whose taxes had actually been paid, or who 
before sale, had redeemed his land, or whose land in the first in- 
stance was not liable to taxation.1* This act remained unchanged 
until 1898. In 1878 it was given the number 1189, and with modi- 
fications made in 1898, 1913 and 1919, appears under that number 
in the statutes of 1919. 

In 1878 the statute relating to the grantee was rewritten. The 
period of limitation against the grantee was made to date from 
the execution of the deed rather than from its recording. It was 
provided that the grantee must bring his action within three years 
of the date of the execution of the tax deed or, if the land be 
vacant that he must pay the taxes for the three years next fol- 
lowing the date of the recording of his deed, or that he must hold 
actual, continuous possession of the land for a period of three 
years during the five years next following the recording of his 
tax deed.'* 

At the same time the statute relating to the owner was mate- 
rially changed. A three year period, commencing with the date 
of the recording of the tax deed was provided, within which the 
owner must commence his action to recover lands which were va- 
cant and unoccupied at the time of the execution of the tax deed 
and so remained, and the taxes upon which were paid by the 
grantee for three years following the recording of the tax deed. 
It was further provided that in case the grantee held actual pos- 
session of the land for a continuous period of three years during 
the five years next following the date of the recording of the tax 
deed, the three year period of limitation against the owner would 
commence with the time that possession was taken. *5 

The state of the law, as it existed after the revision of 1878 
may best be stated in the words of the revisors themselves. 





#1861, ch. 138, sec. 6. 
“R. S. 1878, sec. 1187. 
*R. S. 1878, sec. 1188. 
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“This and the preceding sections leave the law as follows: 


AS TO THE TAX TITLE CLAIMANT. 


1. He must sue within three years from the date of his deed, if the 
owner is in possession, or his claim is barred. 

2. If the land is vacant he must pay the taxes for the three years next 
after the recording of his deed, and on doing that he bars the owner, if 
not sued within that time, or the tax title claimant may bring his action 
within the time fixed by the general statute, if possession be thereafter 
taken against him. 


AS TO THE FORMER OWNER. 


1. He must bring his action to recover the land within three years of 
the date of the recording of the tax deed when the lands are vacant and 
unoccupied and remain so for three years after the date of the recording 
of the tax deed and the tax claimant pays all the taxes assessed during 


the three years. : 
2. Or when the tax claimant shall take possession and hold such 


possession for three successive years during the five years next after re- 
cording his tax deed, the former owner must commence his action within 
three years after such possession shall have been taken or he is barred.” 


In 1878 a curative act went into effect. This act applied only 
to actions to recover the possession of land, sold or to be sold upon 
levies already made at the time of the passage of the act and hence 
had no general application. It is important chiefly because it ap- 
pears to have been the forerunner of the present section 1189a. 
This act provided a very short period of limitation, i. e. nine months, 
within which an action might be commenced for the recovery of pos- 
session or to set aside a sale, to cancel a certificate, to cancel a tax 
deed or to restrain the execution of a tax deed. In the ease of 
sales, certificates or deeds which at the time of the act had been 
made, issued or recorded respectively, the limitation ran from the 
date of publication of the act; otherwise its starting point was the 
date of sale, in case the validity of the sale was attacked, the date 
of issuance of the certificate in case it was sought to cancel the 
certificate, and the date of the recording of the deed in case the ean- 
cellation of the deed was the object of the suit. The act contained 
a proviso similar to those contained in the statutes of general ap- 
plication, suspending the limitation where the land was not liable 
to taxation, or where the taxes were paid prior to the sale or the 
land subsequently redeemed. The act made no specific reference 
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to the grantee or owner, and, altho most of its provisions appear 
to favor the grantee rather than the owner, there is no sufficient 
reason to conclude that its provisions did not apply to both the 
grantee and the owner. There was no saving clause in favor of 
minors.17 The purpose of this act would appear to be much the 
same as a somewhat similar act, subsequently passed in 1885 and 
this purpose will be considered when that act is discussed. 

The law as it stood in 1878, required the grantee, in all cases 
where the land was unoccupied and so remained during the three 
years next after the recording of the tax deed, to pay all the 
taxes assessed against the land during this period. This 
obligation of the grantee to pay taxes upon vacant land was 
removed in 1880 and sections 1187 and 1188 were amended to this 
extent. The clause relating to the owner was changed and the 
three year bar, commencing with the date of the recording of the 
deed, was made to run against every owner who was not a minor 
at the time of the recording of the deed.** The amendment of the 
section relating to the grantee, however, left that section in such 
shape as to cast considerable doubt upon the intention of the 
legislature. It was provided that 


“No action shall be maintained by the grantee or anyone claiming 
under him, to recover the possession of any land or any interest therein 
which shall have been conveyed by deed for the nen-payment of taxes 
unless such action shall be brought within three years next after the date 
of the execution of such deed; or, if such land shall be when so conveyed, 
vacant and unoccupied and so remain, unless such action be brought within 
three years next after the execution of such deed; or unless such grantee 
and those claiming, under him shall have been in the actual, not con- 
structive possession of the land so demanded, for three successive years 
during the five years next after the recording of such deed; provided 
however, that if the former owner takes possession of any such land 
within three months of the expiration of three years from the date of 
execution of such deed, and in such case the grantee in such tax deed, or 
those claiming under him, may bring and maintain an action to recover 
possession of such land at any time within three months next after the 
expiration of said three years.” ” 


While it appears from an examination of the notes which accom- 
pany this act that its purpose was merely to absolve the grantee 
from the burden of paying taxes on vacant land during the limita- 





% Session Laws 1878, secs. 6, 7, 8. 
% Session Laws 1880, chap. 309, sec. 2. 
* Thid., sec. 1. 

















28 WISCONSIN LAW REVIEW 
tion period in order to bar the owner, it will be noticed that the 
statute appears to require him to commence his action within three 
years wherever the land was vacant at the time of the execution of 
the deed and remained so during the three years following and 
that, failing to do this, the grantee would be barred. In other 
words, whatever may have been the actual intention of the legisla- 
ture the apparent intention is to substitute the burden of com- 
mencing the action within three years for the former one of paying 
the taxes. The judicial interpretation of the act was otherwise, as 
will appear in a later portion of this article, it being held that 
where the tax deed was valid on its face, the owner was barred 
for failure to bring action within three years from the recording 
of the deed. 

In 1885 a statute somewhat similar to the curative act of 1878 
was passed. This act provided that all actions for the recovery of 
lands ‘‘heretofore conveyed or purporting to have been con- 
veyed’’ for taxes, or to cancel or set aside tax sales, certificates or 
deeds ‘‘heretofore’’ made, issued or executed, must be commenced 
within nine months of the date of publication of the act, if it ap- 
peared that the grantee had paid the taxes for a period of three 
years after the recording of the tax deed and that the former 
owner, or his successors in title had failed to do the same for a 
period of four years next preceding the recording of the tax deed. 

In discussing the somewhat similar law passed in 1878, it was 
suggested that, while this act was apparently designed to favor the 
grantee and to bar only the owner, its language gave some basis 
for the inference that the bar operated against the grantee as well 
as the owner. The act of 1885 left no chance for such a con- 
clusion since it was specifically provided that its provisions in no 
way limited or affected the rights of the grantee.”° 

This Act appears in the Revision of 1889 as section 1189a, and 
the following note is attached, which throws some light upon its 
meaning : 

“The evident intent of this act was to confirm tax titles under deeds exe- 
cuted prior to its publication, March 28, 1885, which titles were liable to 
be defeated by the former owner, or perhaps by one standing in his place. 
It selects a class of tax title claimants who are to be favored by this act 
and who have paid or redeemed the taxes on the lands for three years after 


the recording of their tax deeds. They were selected because of their 
merit in having performed an owner’s duty of paying taxes, but the 





* Session Laws 1885, ch. 133. 
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Legislature went further and provided that this merit in the tax title 
claimant would not give him a title unless the original owner was also in 
default in having failed to pay all of the taxes for four years, next preced- 
ing the recording of the deed. 

It seems apparent that the main object of the act was to aid those 
holding tax deeds, void on their face, since those fair on their face were 
protected by the more favorable limitation of section 1187 as amended. 

The language of the act substantially is that when a certain state of 
facts exists at its passage (that is, that the original owner had failed to 
pay all the taxes for four years before the record of the deed, and the tax 
claimant had paid the taxes for three years after the record of the deed), 
the title of the original owner shall be barred, but, as the Legislature 
could not instantly bar such title, it is provided that such a state of things 
shall not bar him if he brings suit within nine months after the passage 
of the act. The language of the section appears clearly to confine it to 
cases where all the facts existed at its passage, which would, under the 
act, validate the tax deed unless the original owner sues within nine 
 ererr errr errr ere erry 


An examination of the statute seems clearly to confirm the con- 
clusions above quoted to the effect that the act is designed only to 
validate deeds which had been executed at the time of its passage. 
While its terms would seem to apply to a deed which was valid on 
its face as well as to one which was void on its face, it is also prob- 
able, as suggested by the note that it was chiefly concerned with 
the latter type of deeds, since its provisions, on the whole were not 
as favorable to the grantee of a valid deed as the provisions of sec- 
tions 1187 and 1188. 

No further changes in these acts occur until 1898. In that year 
a change was made in section 1187, it being provided, that in case 
the land was vacant at the time of the execution of the deed and so 
remained, the statute would commence to run from the date of the 
recording of the deed and not from the date of execution. No other 
changes were made at this time in either sections 1187 or 1188. ”* 

In Section 1189 however, an important change was made in 
1898. This section, it will be recalled, provided for the tolling of 
the limitation, during the minority of the owner and also provided 
that the limitations should not run against the owner in case that 
the taxes had acually been paid, in case that the land had been re- 
deemed or in case that the land was not liable to taxation. The 
amendment in 1898 provided inferentially that where possession 
was taken under a tax deed, the statute of limitations would run in 





7 Ann. St. 1889, S & B, sec. 1189a. 
2R. S. 1898, sec. 1187. 
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favor of the grantee, irrespective of the fact that the taxes for 
which the land was sold had been paid, or that the land had been 
redeemed or that the land was not liable to taxation. ** The reason 
for this change is stated in the 1898 Revision. 


“The change in the limitation founded on possession was proposed by 
the Revisors in 1898 in order merely to recognize the well settled rule 
that no limitation unless there be actual possession, applies to cases 
mentioned, there being im such cases a want of jurisdiction to convey. 
In case of actual possession, the deed operates as color of title and the 
bar of the statute is based on that and not on the question of jurisdic- 
tion.”™ 


This statute did not, it will be noticed, affect the saving clause 
in favor of minors, and possession by the grantee, under color of a 
tax deed, for the period of the statute would not, under this 
amendment, bar the minor owner from bringing his action at any 
time within a year after minority. The act thus retained with re- 
spect to infants substantially the same policy as do statutes of lim- 
itation generally. 

Section 1189a was also amended in 1898. This section, as it was 
passed in 1878 and 1885, was not of general application but re- 
lated only states of facts existing at the time of the passage of the 
act. As has heretofore been stated, the section, as passed in 1878 
and 1885, while doubtless designed to aid the grantees of tax deeds 
which were prima facie void, made no specific reference to that 
class of deeds. The amendment of 1898 specifically mentioned 
deeds prima facie void and directed the application of the limita- 
tion to that class of deeds. A nine months limitation, commencing 
with the time of the recording, was provided for such deeds exe- 
cuted on or before December 1, 1895, and a four year period for all 
deeds executed thereafter. The act thus contained both curative 
provisions, limited in application to deeds, already executed, and 
provisions applying to every deed executed after the passage of 
the act, and void upon its face. Prerequisites to the operation of 
the statutory bar were provided which somewhat resemble those 
contained in the act of 1885, 7. ¢., the owner must have failed to pay 
or redeem all the taxes levied upon the lands ‘‘from the time of the 
levy of the tax for the nonpayment of which the tax deed was is- 
sued, to the time of the recording of the tax deed’’ and the grantee 
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must have paid or redeemed all the taxes levied against the land 
for three successive years after the recording of the tax deed. * 

Section 1189b makes its first appearance in the statutes of 1898. 
At first glance this section appears to cover some of the ground of 
section 1189a. It is provided that no action shall be brought by 
the original owner of lands conveyed for taxes by a deed void on 
its face after the expiration of five years from the recording of the 
deed in cases where the grantee, within two years from the date of 
recording, has entered into the possession of the land and held such 
possession to the end of the five-year period. 

It seems that this act was passed to give legislative sanction 
to the rule laid down by several of the early cases ** in the state to 
the effect that if a grantee of a deed void upon its face, entered in- 
to the actual possession of the lands purporting to have been con- 
veyed by such deed, and actually held possession for three years, 
the owner would be barred. In other words, the void deed was such 
‘‘eolor’’ of title as would support the short period of limitation 
contained in section 1188 and the grantee would not need to hold 
for the ten year period provided by the general statute. The fact 
that such a doctrine existed prior to the passage of section 1189b 
seems to indicate that section 1189a, in its various forms, was in- 
tended to apply, at least for the most part, to vacant land, since the 
three year limitation, based upon possession under color of title, 
would seem to be more favorable to the grantee than the provisions 
of section 1189a, which made the operation of the statutery bar in 
favor of the grantee depend not only upon the virtue of the latter 
in paying taxes levied subsequent to the recording of his deed, but 
upon the delinquency of the owner in not paying them for the pe- 
riod between the tax levy for which the land was sold and the date 
of the execution of the deed. 

In 1899, section 1189a was amended and all curative features 
were dropped. A three year period of limitation was substituted 
for the nine-months and four years periods found in the Revision 
of 1898 and the section became one of general application to every 
tax deed void on its face. The conditions precedent to the running 
of the statutory bar found in section 1189a, St. 1898, are retained 
by this amendment. 7° 





= R. S. 1898, sec. 1189a. 

*% Tbid., 1189b. 

™ Edgerton v. Bird, 8 Wis. 527; Sprecher v. Wakeley, 11 id. 4382; Warren 
v. Putnam, 63 Wis. 410, etc. 

* Session Laws 1899, ch. 351, sec. 21. 
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In 1907 an addition was made to section 1187 which materially 
affected the rights of grantees under tax deeds. ?® It was provided 
that, in case the owner continued to pay the taxes assessed against 
the land for five years next after the execution of the deed, without 
notice of the execution of the tax deed, the tax deed would be ‘‘ void 
and of no effect’’. It is supposed that the words, ‘‘void and of no 
effect’’ mean no more than this ;—that the grantee is barred upon 
the owner continuing to pay the taxes for the five years next after 
the execution of the deed. 

This section evidences a return to a policy somewhat similar to 
that of the statute of 1878, in that it makes the payment of taxes 
a material element in the operation of the statute. The object of 
this section was to meet such situations as the following ;—Fre- 
quently an owner of land in the northern section of the state would 
either be a non-resident of the state or a resident of some part of 
the state quite remote from that in which the land was located. Just 
as frequently his land was wild and unoccupied, completely sur- 
rounded by the land of others, and of little present use or value. 
It was impracticable to take possession of this land. Let it be as- 
sumed that, through some oversight, (frequently occuring where 
one person owned several scattered parcels of land) the owner of 
such land should fail to pay his taxes for the year 1890 and A.B. 
purchases the certificate. Let it further be assumed that the taxes 
for each succeeding year are paid by the owner in ignorance of the 
fact that he had ever been in default. Three years after A.B. gets 
the certificate, a tax deed of the land is executed to him, and, three 
years after the recording of this deed the operation of section 
1188 perfects a title in A.B. Meantime the owner has continued 
to pay the taxes and perhaps is permitted by A.B. to continue to 
pay them for fifteen or twenty years. Then when the land becomes 
valuable and the former owner is about to sell it, the abstract dis- 
closes the fact that A. B. has title. To meet this situation and sit- 
uations similar to it, the act was passed and added to section 1188. 
Although the provisions of this addition to section 1188 were doubt- 
less designed to favor the owners of vacant land, the language is 
such as to raise a serious question whether it does not also apply 
to cases where the grantee actually enters possessions under his tax 
deed. If it should be construed to cover this situation, it seriously 





* Session Laws 1907, ch. 607. 
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limits the right of the grantee to perfect a title by three years pos- 
session ‘‘under color’’ of a tax deed. *° 

In 1913 section 1189 was amended and it was provided that the 
limitation provided in section 1188 should not apply to cut off the 
owner in cases where a single tax deed had been issued and where, 
during the redemption period, the owner had paid all the taxes 
assessed against the property, unless the grantee, within thirty 
days of the expiration of three years from the date of recording 
serve a notice upon the owner informing the latter that the grantee 
holds a tax deed. * The land must be accurately described in the 
notice, and reference made to the page of the record where the 
deed is recorded. This notice is required by section 1189 as thus 
amended to be served in the same manner as a summons. Delay 
in serving the notice has the effect of tolling the running of the 
statutory period against the owner until thirty days after the notice 
is served. In 1919, section 1189 was again amended and provision 
was made for service of this notice by publication for six weeks 
upon a showing by the grantee that the owner is a non-resident of 
this state, or that his residence is unknown, or that it is a foreign 
corporation and that the grantee is unable, with due diligence, to 
make service within the state. *? 

This closes the history of legislative enactments in this field. The 
difficulty of dealing with this subject is reflected by the many 
changes in the laws relating to it. With some idea as to the provi- 
sions that have been and are a part of the statutory development of 
the law, construction of these statutes by the Supreme Court will 
be considered. 


JUDICIAL CONSTRUCTION OF THE STATUTES 


Before attempting a summary of the law in Wisconsin with re- 
spect to the subject of this article, it may be profitable to consider 
specially and in some detail, the general attitude of the court in 
construing tax deeds and the limitations thereon as well as two 
doctrines which belong peculiarly to this field and are of consider- 
able importance therein. 

1. General Attitude of the Court in Construing Tax Deeds. 

An examination of the cases discloses that the Supreme Court 





"The section was designed to limit the doctrines of Wisconsin Land 
Co. v. Paine Co., 130 Wis. 393. 

Sts. 1915, sec. 1189. (Ch. 440, Laws of 1913.) 
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has inclined to construe tax deeds most strongly against the grantee 
and to require the strictest compliance with statutory provisions 
and requirements before holding the deed to be valid or the limita- 
tion to run. 

Two reasons are generally assigned by courts for the application 
of strict construction to tax sales. The first is usually stated to be 
‘‘that every statutory authority in derogation of common law, to 
divest the title of one and transfer it to another, must be strictly 
construed, or the title will not pass.’’ ** Such statutes have also been 
treated as special powers of attorney to the officers charged with 
the duty to sell and it has been said that everyone holding under 
these officers must show that there has been a strict compliance 
with every condition of the statute. ** 

The second reason, and one which seems to have had great weight, 
is that the grantee usually is getting ‘‘much land for little money’”’ 
—‘‘acres for cents.’’** That the doctrine of strict construction is 
not one peculiar to the Wisconsin Court, will be evident from an 
examination of the authorities here cited. ** 





*% McGohen v. Carr, 6 Clark 337. 

“ Hilgers v. Quinney, 51 Wis. 62; Potts v. Cooley, 51 Wis. 353; Wilson 
v. Henry, 35 Wis., 246; Hazeltine v. Mosher, 51 Wis. 447; McGohen v. 
Carr, 6 Clark, 337; Kellogg v. McGlaughlin, 8 Ohio 115; 51 Wis.; Mahew 
v. Davis, 4 McLean 213; Randolph v. Barber, 6 Wheat 128, p. 443; Jack- 
son v. Shephard, 7 Cow. 88. 

See also, Cooley, Taxation, (2nd edition) p. 475; Desty, Taxation, 850; 
7 West. Jurist at 699. 

%* “We are to remember that every tax title claimant is, for a com- 
paratively trifling consideration paid, seeking, under the authority of 
the statute and in derogation of the common law, to divest the title of 
the real owner and transfer it to himself, and hence that he must strictly 
pursue the statute, or he will fail in his effort.” Hazeltine v. Mosher, 
51 Wis. 447. See also Cooley, Taxation, 2nd ed., p. 475. 

* For a criticism of the doctrine of strict construction, see 9 Western 
Jurist, 17-129. “In respect to strict construction as to steps in tax levy 
when it is remembered that many of these acts were, under the statutes, 
to be performed by township officers and often by men of little business 
capacity or experience and with no accurate knowledge of their duties, 
or just appreciation of the necessity for their strict performance, or of 
preserving the evidence of what they did, we are ready to accept as true, 
what the judicial reports of the country abundantly verify, to-wit,—that 
no tax title could be sustained when vigorously and sagaciously contested. 
And this prepares us for accepting what experience has equally well vindi- 
cated, that prompt payment of taxes was the exception and delinquency 
the rule.” . . . “The doctrine of strict construction . . . has 


RECOVERY OF LAND SOLD FOR TAXES 35 


2. The ‘‘Two-edged Sword’’ Doctrine. 

Frequent mention is made in the decisions of the fact that ‘‘the 
statute’’ is a ‘‘two-edged sword’’ *’ and the notes to section 1187 in 
the Wisconsin Annotations state that this section is a ‘‘two-edged 
sword, cuts both ways, and operates in favor of the possessor to 
bar the title of whichever party—the original owner or the tax title 
claimant—was, during the three years next after the recording of 
the deed, out of actual possession and thus under necessity of re- 
sorting to legal proceedings to recover such possession.’’ The fre- 
quent use of the term in referring to these statutes of limitation 
justifies some examination of its history. 

It will be recalled that the statutes of limitation passed prior to 
1858 contained no specific reference to the owner or grantee, but 
in a single section, simply provided that all actions for the re- 
covery of lands sold for taxes must be brought within three years 
after the date of the execution of the tax deed ** (or within three 
years from the date of the recording of the tax deed **) and not 
thereafter. The language of these early statutes seemed quite 
obviously to apply the bar as well to the grantee as to the owner, 
and two cases, following each other in quick succession, adopted 
this construction. In the first of these cases, the grantee relied 
successfully upon a possession of three years under a tax deed, it 
being held that the statute applied after that period to bar the 
owner, since the latter was in need of affirmative relief in order to 
get his possession. *° The next case was one in which the owner, in 
possession for a three year period, relied upon the bar of the statute 
against the grantee. The court held that the statute was one of re- 
pose, operating in favor of the person in possession against the 





been made the weapon for the destruction of all tax titles in the past 
F and this doctrine was derived from or grounded on the stilted 
logic and mistaken assumption that the statutes authorizing the sale of 
land for taxes were in the nature of a special power of attorney to the 
officers charged with the duties and that any person claiming a right or 
title under these officers must show that there had been a strict compli- 
ance with every condition and a performance of all the requisites of the 
power of attorney,—the statute; and failing to show such compliance and 
performance, his title must fail.” 

* Falkner v. Dorman, 1 Wis. 388; Knox v. Cleveland, 13 Wis. 245; 
Swain v. Comstock, 18 Wis. 463. 

* Session Laws 1840, p. 40. 

* Session Laws 1844, sec. 12, p. 22. 

“ Edgerton v. Bird, 6 Wis. 527. 
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person out of possession, and thus cutting off the party-owner or 
grantee—who required and invoked the assistance of a court to get 
possession after the elapse of a three year period. ** 

The rule as laid down by these two early cases was thereafter 
followed by the court. *? 

The statute, as has heretofore been noted was replaced in 1858 
by two sections, one referring to the conditions under which the 
grantee ** would be barred and the other ** referring to those under 
which the owner would be barred. Sections 1189, 1189a and 1189b 
have since been enacted upon this general subject. Hence, while it 
may probably be accurate to say that the combined operation of 
sections 1187 to 1189b, inclusive, is to bar the party who, being in 
need of the aid of a court to get possession of the land conveyed for 
taxes, has failed to seek relief within the period limited, it is not 
correct to speak of section 1187 as the ‘‘two-edged sword.’’ This 
expression seems to have survived from a period when a single sec- 
tion was in force, applicable alike to the grantee and the owner, 
but making no specific mention of either. 

3. The Theory of ‘‘Constructive Possession.”’ 

The doctrine that the statutes of limitation with respect to tax 
deeds operate in favor of the possessor of the land as against the 
person, who, being out of possession, has failed to invoke the as- 
sistance of a court within the time limited, pre-supposes that one 
of the persons interested, during the period of the limitation, was 
in possession of the land, and, of course, that the other was out of 
possession. A very frequent situation, however, where taxes are 
not paid or where the land remains unredeemed, is that the land 
is wholly vacant and unoccupied. The question then arises as to 
which of two entirely passive parties, each out of possession, the 
statute bars. 

The courts of this state, at a very early date, laid down the rule 
that the recording of a tax deed, which was valid on its face, put 
the grantee thereof in the ‘‘constructive possession’’ of land which 
was vacant at the time of the recording. If, therefore, the land 
remained vacant during the three years next following the record- 
ing of the tax deed, the grantee would perfect his title by this con- 





“ Falkner v. Dorman, 7 Wis. at 292. 

“ Knoz v. Cleveland, 13 Wis. 245; Parish v. Eager, 15 Wis. 532; Swain 
v. Comstock, 18 Wis. 463. 

“R. S. 1858, sec. 135, p. 229. 

“R. S. 1858, sec. 136, p. 229. 
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structive possession under color of the tax deed and the owner 
would be barred of his action for the recovery of the land. ** This 
doctrine was subject to several important exceptions, which will be 
hereafter noted. Stripped of all legal fiction, the rule simply 
meant that if the grantee’s deed was fair on its face, and was 
properly recorded, and if the land, for a period of three years after 
the recording, remained vacant, the grantee would bar the owner, 
in spite of the fact that he had not been in the actual possession of 
the land for a three year period or any portion thereof. In the 
event that the owner or some third person was in possession of the 
land during any portion of the three years, it would be manifestly 
impossible to apply this doctrine. 

The basis for this rule, as found in the early decisions, is that 
the ejectment statute, *° then in foree, had modified the common 
law action in ejectment to the extent of giving to the owner of un- 
occupied land an action against a person claiming title thereto, or 
some interest therein. The court took the position that the record- 
ing of a tax deed, valid on its face, was a public, authorized asser- 
tion of title, which would enable the owner of vacant land, by virtue 
of the provisions of the statute set forth in the note, to maintain an 
action of ejectment upon the theory that the grantee was a ‘‘ person 

. claiming title’’. The statute having conferred upon the owner the 
right to bring ejectment in this situation it was held that the in- 
tention of the Legislature was to bar the owner at the end of the 
three year period of the tax deed limitation statute, unless before 
the end of that period he had commenced his action in ejectment. 
The statutory basis for the doctrine seems unsatisfactory. If it be 
said that the owner has an action in ejectment in this situation, it 
may well be answered that the grantee likewise had a cause of 
action for the recovery of the land, based on his tax deed. 

Whatever support for the theory of constructive possession may 
be found in the ejectment statute and in the tax deed limitation 
statutes passed prior to 1858, it is much more difficult to find 
sanction for it in the limitation statutes passed in 1858 and there- 





* Hill v. Kricke, 11 Wis. 445; Knox v. Cleveland, 13 Wis. 245; Dean v. 
Early, 15 Wis. 109; Whitney v. Marshall, 17 Wis. 174. 

“R. S. T. Wis. p. 250, sec. IV. “If the premises for which the action 
is brought are actually occupied by any person, such actual occupant 
shall be named defendant in the declaration; if they are not so occupied, 
the action must be brought against some person exercising acts of owner- 
ship on the premises claimed, or claiming title thereto, or some interest 
therein, at the commencement of the suit.” 
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after. Attention is called to the provisions of the act of 1858 re- 
lating to the barring of the grantee for failure to bring his action 
within the time limited. ‘‘No action shall be maintained by the 
grantee. . . unless such action shall have been brought within 
three years. . . or unless the grantee shall have paid the taxes 
....for five years next after the recording of the tax deed, or un- 
less the grantee.... shall have been in the actual and continuous 
possession . . . for three years previous to the expiration of five 
years next after the date of the deed.’’ *” 

The statute above quoted seems to have been intended to put an 
end to the constructive possession doctrine, since it appears from 
a reading of its provisions that the grantee of land which remains 
vacant during the statutory period must either bring his action 
within three years or else pay the taxes for five years next after the 
recording of the deed. The provisions seem to be plainly alterna- 
tive and would appear to bar the grantee of vacant land, who, 
after securing his tax deed, had remained entirely passive. He 
would seem to be barred, first because he had not brought his action 
within the time limited; second, because he had failed to pay the 
taxes on his land for the five years next following the recording of 
his tax deed ; and third because he had failed to hold possession for 
the period provided by the statute. 

The question of the effect of this statute upon the doctrine of 
constructive possession was presented to the court for decision in 
the case of Lawrence v. Kenny, 32 Wis. 281 (decided under sec- 
tion 32, chapter 22, Laws of 1859 and chapter 138, section 5, Laws 
of 1861. **) In this case, the Court, after handing down a decision 
in which the doctrine of constructive possession was abandoned, re- 
considered the case upon its own motion and reversed this holding. 
The Court based its conclusions upon the principle of stare decisis, 
thus following the earlier case of Gunnison v. Hoyne, 18 Wiscon- 
sin, 268. It was thought that the abandonment of the doctrine 
would tend greatly to upset titles in the state, and that a construc- 
tion which would disturb the doctrine should not be adopted in the 
absence of the clearest language in the new statute. Chief Justice 
Dixon, who wrote the opinion, expressed his own concurring views 
upon the subject at great length, and, since this dicta was express- 





“R. S. 1858, sec. 135, p. 229. 
“ Also in a previous case, in which the court, however, did not discuss 
the point at any length. Gunnison v. Hoehne, 18 Wis. 268. 
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ly adopted by later Wisconsin cases, *° it may be well briefly to con- 
sider its content. The Chief Justice denied the alternative char- 
acter of the provisions contained in section 32, chapter 22, Laws of 
1859. He took the position that, since the statutes passed in 1840 
and 1844 had simply barred the grantee at the termination of the 
three year period, and since the statutes of 1858, and 1859 had ex- 
pressly provided for two situations in which the grantee need not 
bring his action within three years, the intention of the Legis- 
lature was obviously to further favor the grantee, and not to re- 
strict his rights. If the constructive possession . doctrine could 
have been entertained under the earlier statutes which were less 
favorable to the grantee there was no reason for abandoning it un- 
der the later statutes which were designed further to favor the 
grantee. Reliance is also placed upon the fact that, while section 
136 of the Laws of 1858 provided that the owner would be barred 
only if the grantee paid the taxes or entered possession following 
the execution of the tax deed, ‘‘the substituted section of 1861 
(see. 5, ch. 188, Laws of 1861. 1 Tay St. 441, see. 173)... 
fixes a period of three years within which the former owner must 
bring his action and is subject to no exceptions whatever.’’*° The 
fact that this section was so changed seemed to the Chief Justice 
to indicate clearly an intention to retain the constructive posses- 
sion doctrine. 

The view taken by the Chief Justice seems hardly to accord 
with the natural meaning of section 135, laws of 1858, or the sub- 
stantially similar statute passed in 1859 relating to the grantee 
(see. 32, ch. 22.) To quote from Judge Dyer in a subsequent Fed- 
eral case :** 


“As an original question, I should be strongly disposed to hold that 
the three clauses in question in section 32 are alternative limitations; 
that is, that it should appear either that this action was brought within 
three years next after the date of the recording of the deed, or that the 
grantee therein paid the taxes assessed on the lands for five years next 
after the date of the deed, or that he has been in the actual and continual 
possession of the lands, claiming title under the deed, for three years 
‘ This conclusion seems best to accord with a natural construc- 
tion of the statute.” 





“ Wisconsin Lumber Co. v. Paine, 130 Wis. 393. 

” Lawrence v. Kenny, 32 Wis., at p. 291. 

* Coleman v. Peshtigo, 30 Fed. 317 at p. 321. (This court held that it 
was bound by the decisions of the Wisconsin Court.) 
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The amendment of 1878 ** changing the section referring to the 
grantee, by providing that the grantee must either bring his action 
within three years, or must hold actual possession for the same 
period, or IX THE LAND BE VACANT AND UNOCCUPIED, 
must pay taxes, ete., would seem clearly to mean that the legislature 
intended to abolish the constructive possession theory. 

An examination of the amendment of the section referring to the 
owner will disclose that the exceptions to the running of the statu- 
tory bar against the owner, which were contained in the statute of 
1858 but repealed by that of 1861, were again in force and opera- 
tion. ** 

If the notes of the revisors are to be given weight, these sections 
were intended to compel the grantee of vacant land to pay taxes 
during the three years following the recording of the deed or be 
barred. 

The early repeal of this statute made judicial interpretation im- 
possible. 

The language of the amendment of 1880 seems also to evidence 
an intention on the part of the Legislature to deprive the grantee 
of the benefits of constructive possession. The clause, inserted in 
1878, which compelled the grantee to pay taxes for three years 
after the recording of his deed was stricken out, but the provision 
was made that where the land was vacant at the time of execution 
of the deed and so remained, the action must be brought within 
three years of the execution of the deed. This is the present state- 
ment of the clause with the exception of the time from which the 
limitation starts. °* This statute seems to have replaced the burden 
of paying taxes with that of starting the action within three years. 
However, the courts held that the legislative intent in the statute 
of 1880 was simply to relieve the grantee from the obligation to 
pay taxes on vacant land imposed by the law of 1878 and that, 
since the statute was designed further to favor the grantee, it 
should not be treated as in any way restricting his rights. 

It will be remembered that the portion of act of 1878 °° which 
applied to the grantee, required the latter to pay the taxes upon 
vacant land during the three year limitation period as a condition 





@R. S. 1878, sec. 1187. 
= R. S. 1878, sec. 1188. 
“Laws of 1880, ch. 309, sec. 1. 
*R. S. 1878, sec. 1187. 
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precedent to barring the owner. The act of 1907 ** heretofore re- 
ferred to, which stated that the deed would be void if only a single 
tax deed were issued and if thereafter the owner in ignorance of 
the tax deed, paid the taxes for the five years next after its execu- 
tion, had somewhat the same purpose as the provision of the act of 
1878. The later act, however, is stated somewhat more favorably to 
the grantee than the earlier one since the grantee, according to the 
later statute, has no obligation to pay taxes as a condition to barring 
the owner. If the owner fails in any one of the five years next after 
the execution of the deed, to pay all the taxes assessed against the 
land, the grantee, by virtue of his constructive possession under 
color of the deed, perfects his title three years after the date of the 
recording of the deed irrespective of whether he has paid the taxes 
or not. It would seem, therefore, that this act, which now forms a 
part of section 1187, is not necessarily destructive of the doctrine 
of constructive possession, but does tend to modify it. 

The same comment applies to that portion of section 1189 which 
provides, in the case of vacant land, that the limitation in favor of 
the grantee shall not operate, if the owner shall have paid the taxes 
for the redemption period, unless the grantee, within thirty days 
of the end of the three year period, shall serve a notice upon the 
owner, informing him of the execution of the tax deed. No obli- 
gation is imposed upon the grantee to pay taxes—as a condition in 
barring the owner—his rights are simply subject to being defeated 
by certain acts of the owner. ** 

The constructive possession doctrine was never applied in favor 
of the grantee of a deed which is void on its face, and hence such a 
grantee, who neither took possession nor commenced his action 
within the three year period, would be barred at the end of the 
period, ** prior to the passage of section 1189a. The conditions 
under which such a grantee, by the terms of section 1189a, can bar 
the owner will be discussed in a later portion of this article. 

Assuming that the basis given by the early cases *® for the con- 
structive possession doctrine is correct, and that the true reason 





*® Laws 1907, ch. 607, (now constituting last paragraph of section 1187). 

Laws of 1913, ch. 440. 

% Sprecher v. Wakeley, 11 Wis. 152; Easley v. Whipple, 57 Wis. 487; 
Warren v. Putnam, 63 Wis. 410; Cutler v. Hurlburt, 29 Wis. 152; Lain v. 
Shephardson, 18 Wis. p. 59. 

” Hill v. Kricke, 11 Wis. 445; Dean v. Early, 15 Wis. 100; Whitney v. 
Marshall, 7 Wis. 174. 








42 WISCONSIN LAW REVIEW 


for barring the owner is that the ejectment statute gives him a 
cause of action against any person asserting title to his property, 
there would seem to be no reason, prior to the passage of section 
1189a, for not extending the benefits of the doctrine to the grantee 
of a deed prima facie void. Such a deed would seem to be a suf- 
ficient assertion of title to give an action in ejectment to the own- 
er, and while the deed did not gain any validity by its recording, 
nevertheless, it did, thereby, obtain some color of public approval. 
The courts, however, held that the owner of vacant land was not 
bound, on penalty of losing his title, to commence ejectments upon 
the recording by another of a deed void on its face. 

However unsatisfactory the statutory basis for the constructive 
possession doctrine may be, it accomplishes just and desirable re- 
sults. It seems entirely fair, and in conformity with the policy of 
securing prompt payment of taxes by owners of land, that the 
grantee should be favored in a situation where the owner and 
grantee are equally negligent in asserting their rights, for the 
grantee has discharged to the state a burden which the owner owed 
and neglected to meet. It seems perfectly apparent, also, that the 
doctrine tends to render tax titles more secure and, thereby to en- 
courage the purchase of lands at tax sales. It is to be regretted, 
however, that the doctrine has not been approved by clearly ex- 
pressed statutory provisions, which would leave no question as to 
its validity or boundaries. The only provision in our present law 
which seems to recognize the doctrine is contained in section 1189 
where it is provided that in case of vacant land, the limitation 
provided in section 1188 shall not run against the owner unless 
certain notices are served by the grantee. This appears by impli- 
cation to recognize the existence of the constructive possession 
theory. In case an amendment is ever adopted which will give clear 
statutory sanction to the rule, it is hoped that the fiction of ‘‘con- 
structive possession’’ will be dropped. Such termnology is unneces- 
sary and confusing. When we say that the grantee perfects his 
title, or bars the action of the owner, because he has constructive 
possession we simply mean that he needs no actual possession so to 
perfect it. 

IV. A Brief Summary of the Law in Wisconsin Relating to the 
Limitations of Actions Based on Tax Sales and Tax Deeds. 

It will be impossible, in the limited space of this article, to make 
an elaborate exposition of the Wisconsin law on this subject, but it 
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may be profitable to consider the practical application of the law to 
several typical situations. 

It is well to note at the start that the sections of the statute co- 
vered by this article, (sections 1187, 1188, 1189, 1189a, 1189b) 
have no application to certificates. Their operation is confined 
wholly to tax deeds. ®° 

The limitation period, with two exceptions, commences with the 
recording of the tax deed. In case the owner is in possession at the 
time of the deed, or takes possession during the period, the statute 
runs against the grantee from the time of the execution of the deed. 
It would also appear that where the grantee of a deed fair on its 
face, takes possession under such deed, the limitation in his favor 
against the owner begins with the taking of possession by the 
grantee. 

The most practical viewpoints from which to consider the appli- 
cation of these statutes of limitation are the various conditions of 
the land with respect to the possession thereof at the beginning and 
during the course of the statutory period. The conditions of the 
land in this respect can be grouped naturally into four classes, 
which are as follows ;— 

1. The grantee, for a continuous period of three years after his 
tax deed is recorded, may be in the actual possession of the land 
conveyed by the deed. 

2. The owner, during the three years next following the date of 
the tax deed may be in actual, continuous possession of the land 
conveyed by the deed. Or the owner may be in possession for a 
sufficient period after the recording of the deed to prevent the 
grantee from holding actual continuous possession of the land for 
three years following the recording. Or, the owner may be in the 
possession of the land for a sufficient period after the recording of 
the deed to prevent the land from being continuously vacant for a 
period of three years after the recording. 

3. Some person other than the owner, or grantee, may hold pos- 
session of the land for a period of three years after the date of the 
execution or recording of the deed. Or this third person may hold 
a sufficient possession so that the land cannot be treated as vacant 
during the three years following the recording. Or he may hold 
possession sufficient in length so that the grantee cannot hold pos- 
session for three years after the recording of the tax deed. 





“Hotson v. Wetherby, 88 Wis. 324. 
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4. The land, at the time of the recording of the deed, may be 
vacant and unoccupied and so remain for a continuous period of 
three years thereafter. 

A few general principles governing the application of the stat- 
utes to these various situations will now be considered. 

1. Where the grantee, for a continuous period of three years 
after the recording of his deed, holds actual possession of the land, 
the owner is precluded from attacking the validity of the grantee’s 
title, unless, before the elapse of that time, he has commenced his 
action for the recovery of the land. Since the grantee perfects his 
title by possession under color of his tax deed, the most funda- 
mental defects in the tax sale are cut off by the operation of the 
three year limitation period. Neither the fact that the taxes have 
been paid, nor that the land was redeemed, or that it was not 
liable for taxation will avail the owner provided the grantee has 
been in possession for three years following the recording of the 
deed. If the owner is a minor, however, his rights are not limited, 
until one year after the date of his majority. ™ 

The rights of the grantee in possession are not substantially af- 
fected by the fact that his deed is void on its face, although, as will 
hereafter be pointed out, he may not be able to perfect his title in 
as short a period as the grantee of a deed valid on its face. The 
rights of a grantee in possession under a deed which is void on its 
face are now fixed by section 1189b, which, in substance, affirms the 
rule laid down by the Wisconsin Supreme Court, beginning with 
the sixth volume of the reports * and thereafter followed, that a 
deed, although void on its face, ‘‘will draw to the possession of the 
grantee, the protection of the statutes of limitation, other requisites 
of these statutes being complied with.’’ © 

Section 1189b requires that the grantee enter within two years 
for his recording and hold to the end of a period of five years from 
the date of the recording. Thus if the grantee of such a deed went 
into possession on the date of recording, he would have to retain 
possession for five years in order to perfect title, while the grantee 
of a deed fair on its face would enter on the date of recording his 





* McConnell v. Hughes, 83 Wis. 25. 

@ Edgerton v. Bird, 6 Wis. 512; Lindsay v. Fay, 25 Wis. 460; McMillan 
v. Wehle, 55 Wis. 685; (16 N. W. 694); Warren v. Putnam, 63 Wis. 410. 

® Wright v. Mattison, 18 How. 50, quoted with approval in Edgerton 
v. Bird, 6 Wis. 512. 
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deed and perfect title at the end of three years continuous posses- 
sion thereafter. 

At this point it is advisable to consider the effect upon the rights 
of the grantee in actual possession of the last paragraph of section 
1187, which provides that if the owner, without notice of the tax 
deed, continues to pay the taxes for a period of five years after 
the date of the recording of the deed, the deed shall be void. The 
purpose of this section has been heretofore considered.** The 
effect of this provision is not entirely clear from its language, but 
it is probable that it has the effect in the situation described, 
not only of preventing the statute from running in favor of the 
grantee, but of actually barring him from any action to recover the 
land at the end of the period provided in section 1187. Assuming 
that it has this effect, does it limit the rights of a grantee in posses- 
sion or are its terms applicable only to cases where the land is 
vacant? The language appears to be as applicable to the grantee in 
possession as to the grantee out of possession, but it is submitted 
that this should not be the construction. 

Sections 1187 and 1188 have no application to a deed which is 
void on its face. Hence a construction which would apply this 
portion of section 1187 to limit the rights of a grantee in possession 
would only limit the rights of one who was in possession under a 
deed that was valid on its face. Thus, since section 1189b entirely 
determines the right of a grantee holding under a deed prima 
facie void, and since this latter section has no clause similar or sub- 
stantially similar to the one in question, the grantee in possession 
under a deed prima facie void, would be in a more favorable posi- 
tion than one who was in possession under a deed prima facie valid. 
The Legislature could hardly have intended to create such a situa- 
tion. It may also be pointed out that inasmuch as the rights of the 
grantee in possession under a deed that is valid on its face are in no 
way affected by the fact that the deed is actually void in its incep- 
tion, these rights should not be affected by the fact that the deed is 
later made void by the performance of some act on the part of the 
owner. While there has been no adjudication upon this point, it is 
concluded that the provision under discussion is limited in applica- 
tion to cases where the grantee has not taken possession under his 
tax deed. If this is the true meaning of the section, it is suggested 
that the provision might well be amended, and the meaning stated 
in clearer fashion. 





“See ante, p. 14 (ch. 607), laws of 1907. 








46 WISCONSIN LAW REVIEW 


As a matter of convenience, the discussion of several other ques- 
tions with respect to the possession of the grantee is deferred until 
the effect of the owner’s possession of the land is considered. 

2. If the owner is in actual possession at the time of the execution 
of the deed, and retains this possession for three years thereafter, 
the grantee is held to be barred from an action for the recovery 
of the land.® This rule is in accord with the weight of authority, 
it being generally held that it would be a denial of due process to 
bar the owner’s title when, by his actual possession of the land, he is 
asserting, in the most positive manner, that he claims title to the 
land. He cannot be said to be ‘‘sleeping on his rights’’ merely be- 
cause he does not bring an action to quiet title every time a claim 
is asserted against him, and he would not have an action of eject- 
ment, since he is in the possession of the land. 

The owner need not in all cases, be in continuous possession of 
the land for three years after the execution of the deed in order to 
bar the grantee. Any possession on his part during the three years 
next following the recording of the deed will prevent a grantee 
whose tax deed is fair on its face from getting constructive pos- 
session of the land, and the bar of the statute will ‘‘turn’’ against 
the grantee and bar him at the end of the period of three years 
from the date of the recording of the tax deed.** It was indicated 
in one of the cases that possession for a single day might be enough 
to disengage the bar of the statute against the owner and turn it 
against the grantee.’ This view, however, was obiter and was re- 
pudiated by a later decision ** in which it was held that mere fugi- 
tive acts of possession such as cutting of timber, mowing an acre or 
two of grass, or letting cattle forage over the land, are not effective 
to interrupt the constructive possession of the grantee. In that 
case it was held that the acts must not be merely temporary intru- 
sions but must be sufficiently notorious and continuous to give no- 
tice to the persons interested that a claim of title is intended. 





® Edgerton v. Bird, 6 Wis. 327; Falkner v. Dorman, 7 Wis. 388; Knog 
v. Cleveland, 15 Wis. 532; Parish v. Eagle, 11 Wis. 432; Sprecher v. 
Wakeley, 11 Wis. 442; Lewis v. Discher, 32 Wis. 504; Smith v. Ford, 48 
Wis. 160; C. St. P. M. & O. Ry. Co. v. Bystrom, 165 Wis. 125; 161 N. 
W. 358; Jones v. Collins, 16 Wis. 621. See also Nind v. Myers, 8 L. R. A. 
N. S. 157; Buty v. Goldfinch, 46 L. R. A. N. S. 1065. 

* Lewis v. Discher, 32 Wis. 504; Coleman v. Eldred, 44 Wis. 210; Dreutzer 
v. Baker, 69 Wis. 179 (18 N. W. 776). 

* Lewis v. Discher, 32 Wis. 504. 

“Sst. Croix v. Richie, 78 Wis. 493. 
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It is also quite obvious that such possession by the owner as will 
prevent the grantee from ever holding actual possession for a con- 
tinuous period of three years, will prevent the grantee from getting 
any title by adverse possession. 

It is thought that the foregoing statement of the law relating to 
a situation where the owner is in possession of the land, is correct. 
Beyond these few, general rules, which seem to be perfectly ac- 
cepted, the law is in doubt. 

The chief difficulties arise from the fact that the limitation 
against the owner runs from the date of the execution of the deed, 
while the bar against the grantee runs from the recording of the 
deed. There appears nowhere to be a requirement that the deed 
be promptly recorded. Suppose then, that the grantee does not 
record his deed or take possession for three years after the execu- 
tion of the deed. The owner, during this period, stays in posses- 
sion. It seems to be perfectly well established that the owner cuts 
off the grantee at the end of the period of three years from the date 
of the execution of the deed. Now assume that the grantee, after the 
termination of the three years from the date of the execution of the 
tax deed, records his deed, enters possession and holds it for three 
years. Do the bars of the statute operate successively, the owner 
perfecting his title three years from the date of the execution of 
the deed and the grantee, in turn, by his subsequent possession, ac- 
quiring a title by adverse possession? Or is the grantee precluded 
from relying upon the short period of limitation by his failure to 
record the tax deed before the statute of limitations ran in favor of 
the owner? The statute is not clear and the law is uncertain on 
this important question. It would seem that the intention in mak- 
ing the limitation run in favor of the owner from the time of the 
execution of the deed was to compel a prompt recording of the deed 
and that it would be desirable, if this is the policy sought to be 
enforced, to take the position that the grantee, after the statute 
has run in favor of the owner, could not record his deed and there- 
after get title by three years possession under color of it. Any 
title by adverse possession which he could get under color of the 
tax deed, after the bar had run in favor of the owner should be the 
result of a possession for ten years under the general statute. 
There is an early case however, that seems clearly to indicate 
that, even in case his possession was not taken for three years after 
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the recording of the deed, the grantee would get title by three years 
adverse possession under color of his deed. 

Section 1187 offers further difficulties by reason of the provision 
that in case the grantee takes possession within two years after the 
date of recording and holds possession for three years thereafter, 
he is not barred for failure to commence his action within three 
years from the date of the execution of the tax deed. Suppose, 
after the owner has been in possession for three years, that the 
grantee records his deed and enters possession, holding this posses- 
sion for three years. The owner, according to the cases, has cut 
off all rights of the grantee under the tax deed, and yet the grantee 
would appear to have discharged all conditions precedent to de- 
stroying the bar against him provided by section 1187. The ques- 
tion presented by such a state of facts seems not to have been de- 
cided by the courts, unless the doctrine of the case of Sprecher v. 
Wakeley, 11 Wis. 432 is applicable. 

A provision in section 1187, the practical application of which is 
not at all clear, reads; ‘‘Provided however, that if the former 
owner, takes possession of the land at any time within three months 
of the expiration of three years from the date of the execution of 
such deed, then and in such case the grantee in such tax deed or 
those claiming under him may bring and maintain an action to re- 
cover possession of said land at any time within three months next 
after the expiration of said three years.’’ This was probably intend- 
ed to apply to a case where the owner, three months prior to the per- 
fecting of a title in the grantee by constructive or actual possession 
had succeeded in getting the possession and turning the bar against 
the grantee. Much confusion is caused, if this is the purpose of the 
clause by stating that the grantee may have three months after the 
elapse of three years from the date of execution of the tax deed in 
which to bring his action for that would in most cases cut down 
rather than extend the time in which the grantee could bring his 
action. 

It is suggested that the section would be much improved by mak- 
ing the limitation against the grantee date from the recording of 
his tax deed. If it is necessary, and it doubtless is, to insert some 





® Sprecher v. Wakeley, 11 Wis. 432. In this case the grantee did not 
take possession for three years after the recording of the deed. He 
thereafter held possession for three years. The court held that he had 
title by adverse possession under color of his deed. 
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provision which will compel a prompt recording of the deed, the 
end could be accomplished in some other fashion. 

3. The possession of land by a third perscn hes in general the 
same effect as possession by the owner and is just as fatal to the 
rights of the grantee. Hence, if the -possession o¢ .the . stracger 
makes impossible a title by constructive or actual possession, the 
grantee is barred.*° The same result is held to follow where the 
possession of the lands is disputed during the three years following 
the recording of the tax deed. ™ 

4. If the land, at the time of the recording of the deed, is vacant, 
and so remains for a continuous period of three years thereafter, 
the owner is barred unless he has brought his action during the 
three years. This results from the operation of the constructive pos- 
session doctrine, heretofore discussed. 

The rule, however, is subject to several exceptions. If the owner, 
at the time when the deed was recorded, is an infant, the period of 
the statute will not run until one year after such owner arrives at 
majority. This is true whether the grantee is in possession under 
his deed or not. 7 

If the officers involved in the tax levy and sale failed to get juris- 
diction over the land for the purposes of taxation or sale, the con- 
struction possession doctrine will not aid the grantee of a deed that 
is fair on its face.** Thus if the tax for which the land was sold ™ 
had been paid, before sale, or if the land was redeemed by the 
owner, * or if the land was not liable for taxation, the grantee 
could not cut off the action or the title of the owner except by actual 
possession under color of his deed. 7” 

A bona fide offer by the owner to pay the tax is treated by the 
courts as a sufficient payment to prevent the statutory period from 
running in favor of the grantee ** of vacant land. The same rule 
is applied to offers to redeem, defeated through the negligence of 





™ Smith v. Ford, 48 Wis. 115. 

™ Jones v. Collins, 16 Wis. 594. 

™ McConnell v. Hughes, 83 Wis. 25. 

3 Smith v. Sherry, 54 Wis. 114. 

™ Sprague v. Coenen, 30 Wis. 209. 

™ Hill v. Kricke, 11 Wis. 442; Hoffman vy. Peterson, 123 Wis. 632. 

% Smith v. Sherry, 54 Wis. 114. 

™ See Lefingwell v. Warren, 2 Black, 599; Sprecher v. Wakeley, 11 Wis. 
432. 

® Gould v. Sullivan, 84 Wis. 659; 20 L. R. A. N. S. 487; Bray & Choate 
v. Newman, 92 Wis. 271. 
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the: tax -officers: ": These: acts on the part of the owner are desig- 
nated by the courts as ‘‘constructive’’ payments and ‘‘construc- 
tive’’ redernctions; respectively. This doctrine is not peculiar to 
Wisconsin. *° 

One. ether citeumstance which may prevent the grantee of a deed 
vahid on*its face from getting title by constructive possession in 
eases where the land remains vacant, is mentioned in section 1189, 
and has been heretofore referred to. In cases where a single tax 
deed has been executed and the owner of the vacant land, during 
the redemption period, has paid all the taxes assessed against it, 
the owner’s right will not be cut off by the ‘‘constructive posses- 
sion’’ of the grantee, unless, within thirty days of the expiration of 
the three years next following the recording of the deed, the gran- 
tee shall serve upon the owner a notice describing the land and in- 
forming the latter that he holds a tax deed on it. ** 

Section 1187 contains an important limitation upon the rights of 
the grantee of vacant land by a deed fair on its face. If the owner 
of such land, in ignorance of the tax deed, pays the taxes assessed 
against it for a period of five years next following the recording 
of the tax deed, the grantee is wholly cut off and makes no title by 
constructive possession. This section has received comment 
in other portions of this article. 

The rights of a grantee of vacant land whose deed is void on its 
face, are governed entirely by section 1189a. Such a grantee can 
perfect his title without taking possession provided the owner has 
not paid or redeemed all the taxes which have been levied subse- 
quent to those for which the land was sold and prior to the time of 
the recording of the deed, and provided that the grantee has paid 
or redeemed all the taxes assessed against the land for the three 
years next following the recording. 





™® Menasha Co. v. Thayer, 150 Wis. 611. See also notes to Gould v. Sul- 
livan, in 20 L. R. A. N. S. 487. 

"See notes to Gould v. Sullivan, in 20 L. R. A. N. S. 487. 

"Section 1189. See also Hobe v. Rudd, 165 Wis. 152; 161 N. W. 151, 
in which it is held that the notice provided for by section 1189 only ap- 
Plies to cases where the owner has paid the taxes for the redemption 
period. 
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CoNCLUSION 


The foregoing presents, briefly, a summary of the legislative 
enactments upon this subject, together with a statement of the 
principal features of the law, as now in force. This will form a 
sufficient basis for a study of suggested changes in the law, which 
it is hoped may be made in some future number of the Review. 

JOHN D. WICKHEM. 
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NOTES—RECENT CASES 


MASTER AND SERVANT—Dorne A Hazardous Act WITHOUT THE EMPLOYER’S 
KNOWLEDGE OR CONSENT—A punch-press operator stopped his press at the 
close of the day’s work, and going to a similar press of a fellow operator, 
who had gone out, attempted to operate it and injured his hand; the sec- 
ond machine, unlike his own, was not equipped with a guard. Held, that 
a servant who without the acquiescence of the master undertakes hazardous 
work outside of his contract of hire, puts himself beyond the protection 
of the master’s implied undertaking; an injury in such case “does not 
arise out of his employment” within the terms of the Workmen’s Compen- 
sation Act, Adams and Westlake Company v. Industrial Commission et al., 
292 Ill. 590, 127 N. E. 168. The controlling ciause in the Illinois Statute, 
like most of the statutes in this country, follows the English act, which 
provides “compensation for accidental injuries . . . arising out of and 
in the course of employment.” Hurd’s Rev. Stat. 1917, c. 48, sec. 126. 

The rule appears to be well established in Illinois that whether the act 
was done within the course of the employment depends upon the knowledge 
and acceptance of such act by the employer. Dietzen v. Ind. Com., 279 
Ill. 11, 116 N. E. 684. The doctrine making the course of employment 
depend on the delineation of the limits of the employment by the em- 
ployer leads to several grave practical difficulties. Strictly applied, it 
would enable an employer to insist on the employe doing the required 
mechanical act in one very definite way, or cause him to lose the protec- 
tion of the Act. Further, where an employe does an act in some uncon- 
templated or unusual way the defence of lack of knowledge and ac- 
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quiescence seems open to the employer, as in Bolden’s Case, 126 N. E. 668, 
—— Mass. —— where an employe was injured while filling a bottle to 
drink from at a bubble fountain instead of drinking directly. This ap- 
pears to give the employer a defence very analogous to and almost as 
effective as the common-law defence of contributory negligence. The 
employe seems to have gained very little in being relieved from main- 
taining the degree of care in his actions required of the “average reason- 
able prudent man,” if on the other hand he is to be held to a high degree 
of knowledge and care to observe the exact limitations of his employment. 

The statute in Wisconsin provides compensation for accidents “where 
at the time of the accident, the employe is performing service growing 
out of and incidental to his employment.” Wis. Stat. Sec. 2394—3 (2). 
The court has apparently narrowed the letter, though perhaps not the in- 
tention, of the statute in holding that the accident must be incidental 
and grow out of the employment, it not being sufficient that the employe 
was engaged in services growing out of and incidental to his employ- 
ment. Hoenig v. Ind. Com., 159 Wis. 646, 150 N. W. 996. The court has 
further held that the above section means exactly the same thing as the 
English provision of “arising out of and in the course of employment.” 
Federal Rubber Co. v. Havolic, 162 Wis. 341, 56 N. W. 143. The court 
has, however, been rather liberal in determining what constitutes the 
course of employment, what constitutes an emergency and the effect of 
disobedience of an order. Frint Motorcar Co. v. Ind. Com., 168 Wis. 436, 
170 N. W. 285. Newport Hydrocarbon Co. v. Ind. Com., 167 Wis. 630, 167 
N. W. 749. 

One of the greater difficulties presented under the present statutes is 
that the determination by the commission of whether the injury was in- 
curred within the course of employment is the determination of a juris- 
dictional fact. Consequently, the courts in determining whether or not 
the commission has exceeded its jurisdiction will not be bound by the 
finding that the commission arrived at in determining its own jurisdic- 
tion. West Side Coal and Mining Company v. Ind. Com., 291 Ill. 301, 
126 N. E. 218; Bell v. Hayes-Ionia Co., 192 Mich. 90, 158 N. W. 170. The 
result is that the court will reconsider the question of course of employ- 
ment, which often involves much mechanical and organizational detail, 
without the advantages of hearing the witnesses and handicapped by the 
weaknesses of a record case. 

The unsatisfactory results of treating “the course of employment” as a 
jurisdictional fact, should be avoided by legislation giving the Commission 
jurisdiction in all cases where the applicant was employed, and engaged 
in his employment at the time of the injury, leaving the question of 
whether the injury occurred “in the course of the employment” to the 
Commission, and dispose of their findings on appeal the same as any 
other non-jurisdictional fact. 

MALCOLM WHYTE. 


ConFLicT oF LAws—UNIFORM MarrtacE Act—The case of Lyannes v. 
Lyannes, 177 N. W. 683 (Wis.) raised the question, whether a marriage 
performed in Michigan, and where the parties did not procure a marriage 
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license, and the male did not undergo the antenuptial physical examina- 
tion required by Wisconsin laws, was valid in Wisconsin, if valid in 
Michigan. The court held it was valid and did not come within the pur- 
view of sec. 2330m, R. S. 1919, on the ground: 

I. The Wisconsin marriage license act and the antenuptial physical ex- 
amination act do not have extraterritorial effect, but sec. 2330 prohibiting 
certain named marriages does have extraterritorial effect. 

(1) The court errs in assuming that our laws can ever have extrater- 
ritorial effect. The operation of our laws is confined to the borders of 
the state, and can never affect the validity of marriages performed out- 
side the state, so far as any other state is concerned. Story, Conflict of 
Laws 8th ed., 8, 22. 

(2) But every state can, where marriages of certain kinds are pro- 
hibited by the public policy of that state, declare such marriages void 
within its own borders, and they will not be deemed valid therein, though 
they are deemed valid in the state where celebrated. Lanham v. Lanham 
et al., 136 Wis. 360, 117 N. W. 787, 128 A. S. R. 1085, 17 L. R. A. (N. S.) 
804. Even in the absence of statute, courts have declared marriages void 
in the home state, though valid where performed. Cunningham v. Cun- 
ningham, 206 N. Y. 341, 99 N. E. 845, 43 L. R. A. (N. S.) 355; note 28 
L. R. A. (N. S.) 753, 754; Lanham v. Lanham, supra. Thus, as none of 
our laws have extraterritorial effect, but only affect the status of the 
parties within this state, the marriage license act and the antenuptial 
physical examination act are not excepted from the operation of sec. 
2330m on that ground. Some other distinction must be found. 

Section 2330m is obviously intended to regulate the status of the parties 
within this state, and not to have “extraterritorial effect,” for it pro- 
vides that “. . . such marriages shall be null and void for all pur- 
poses in this state with the same effect as though such prohibited mar- 
riage had been entered into in this state.” 

II. It was correctly decided that sec. 2330m applied only to void, and 
not to voidable, marriages, People v. Ham, 206 Ill. App. 543, and also 
rightly decided that a marriage which can be rendered valid by subsequent 
acts is to be classed as a voidable marriage, Eliot v. Eliot, 77 Wis. 684, 641, 
46 N. W. 806, 10 L. R. A. 568; 18 R. C. L. 440. 

III. That no marriages are void but those named in sec. 2330. 

1. It is contended that the antenuptial physical examination act of 
1913 widened the class of void marriages, and that sec. 2330m adopted 
two years later was intended to apply to cases arising under the 1913 
act. The court assumed that a marriage without the antenuptial physical 
examination could be validated, and so was only voidable. 

(a) Sec. 23389m—5 of the original act contained a provision that any 
resident of the state who went abroad to be married with intent to evade 
the physical examination act should, if he returned to the state within 
one year, file a certificate of examination on penalty of imprisonment. 
But the legislature undoubtedly recognized that this did not correct the 
evil. The purpose of the statute was to prevent cohabitation altogether 
until it was ascertained whether the husband would communicate vene- 
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real disease to his wife and offspring. The evil could not be prevented 
after the wife had been exposed for a year. But when, in 1915, sec. 
2330m was adopted covering marriages outside the state, sec. 2339m—5 
was repealed, and sec. 2330m took its place in the enforcement of the 
antenuptial physical examination act. The section which enabled the 
husband to comply with the act was taken off the books, and the legisla- 
ture must have intended sec. 2330m to apply to the out-of-the-state mar- 
riages in an attempt to compel examination before marriage. 

(b) When sec. 2330m was adopted in 1915, the only provision making 
marriages valid after the ceremony was performed was sec. 2337 R. S. 
1915, which provided that where there were immaterial irregularities, 
not including the absence of the antenuptial examination, the marriage 
should not be void if the marriage was consummated in the full belief on 
the part of one or both of the parties that they were lawfully joined in 
marriage. By necessary implication, this section says that where the 
defect or irregularity is material and there is lack of good faith, or even 
where there is good faith, the marriage shall be void. If the legislature 
found it necessary to enact that a marriage shall not be void where the 
irregularity is immaterial, then the conclusion is unescapable that mar- 
riages shall be void where the irregularities are material, nothing to the 
contrary appearing. 

(c) The legislature’s intent being in 1915 that marriages shall be void 
and within the purview of sec. 2330m where there is no antenuptial physi- 
cal examination, such intent must be considered to continue to the pres- 
ent time, for the only sections now validating marriages are 2330m—21, 
2330m—22 and 2330m—23, all of which pertain to marriage licenses, and 
not to the antenuptial physical examination act. Thus such a marriage 
as that in the principal case should still be held to be void. 

2. The court restricted sec. 2330m only to the cases named in sec. 2330. 
In 1915 when sec. 2330m was adopted, sec. 2330 provided that marriages 
should be void, 

(1) Where either of the parties had a spouse living, including case 
where one of parties had been divorced in this state within one year. 

(2) Where one party is idiotic or insane. 

(3) Where parties are nearer of kin than second cousins. 

All these marriages were void at common law in all the courts of 
Christendom using the common law, except the case of first cousins only, 
and would so be held in this state in the absence of statute. So as to all 
but the case of first cousins, sec. 2330m was needless. But the court also 
said that section 2330 was extraterritorial, possibly meaning that all mar- 
riages named therein would be held void within the boundaries of this 
state, thus making the statute extraterritorial in effect, as suggested in I, 
(2) above, without sec. 2330m. Thus under the court’s own construc- 
tion, sec. 2330m is simply surplusage. Considering the fact that sec. 
2330 has been on the statute books since 1849, the court does the legisla- 
ture an injustice in deciding that the legislature meant, in 1915, to enact 
a perfectly useless statute. To use the language of Justice Winslow in 
Lanham vy. Lanham, supra, it is “to make the act essentially useless and 
impotent and ascribes practical imbecility to the law-making power.” 
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When he used these words, he was speaking of a marriage law which it 
was contended could be avoided by stepping over the state line, which the 
court decided could be done in the present case. Logically, the legislature 
intended sec. 2330m of 1915 to cover the antenuptial physical examina- 
tion act of 1913. 

This brings us to the conclusion (1) that sec. 2330m was intended to 
apply to other classes of marriages than those named in sec. 2330; (2) 
that it applies only to void marriages; (3) that marriages without the 
antenuptial physical examination are void by implication, for no means 
is provided for validating them, and therefore that the decision of the 
lower court holding the marriage void should be affirmed. 

The decision has validated hundreds of marriages and preserved the 
legitimacy of many children, and on that ground is to be approved. It 
now remains for the legislature to correct and make unmistakably clear 
the statutes regarding such marriages. The Attorney General as amicus 
curia filed a brief in this case, and on page 40 suggested that the legisla- 
ture should include within the void marriages named in sec. 2330 the one 
where a male having venereal disease attempts to marry. This would 
be insufficient, for it does not prevent the cohabitation, which is the end 
designed by the Eugenics law. The only way to prevent the cohabitation 
and the resulting communication of disease is to expressly declare all 
marriages entered into without the antenuptial physical examination hav- 
ing first taken place to be absolutely null and void. 

H. W. Rosrnson. 


SALE OF STANDING TIMBER: WHEN PERSONALTY—In the recent case of 
Morris v. Morris, 177 N. W. 267 (Mich.) there was a conveyance of land 
by deed reserving the standing timber, the deed providing that the trees 
should be cut and removed in a limited period of time. On the question 
of distribution of the estate of the grantor, the court held that the deed 
did not operate as a constructive severance so as to change the timber 
from realty to personalty; that the timber retained its character as realty, 
and passed to the survivor of the husband and wife, grantors of the deed. 
Although Michigan has adopted the uniform sales act which defines goods 
as including all chattels personal other than things in action and money, 
including emblements, industrial growing crops, and things attached to 
and forming a part of the land which are agreed to be severed before 
sale or under contract of sale, the court did not mention this statute in 
its decision. 

There is a substantial division of authority in this country as to whether 
after such sale the standing timber passes to the heirs or to the personal 
representatives of the grantee. 13 L. R. A. ns 278. The majority rule as 
stated in Midyeta, Adm. v. Grubbs, 58 S. E. 795 (N. Car), is that the in- 
terest of the grantees of a contract for the sale of growing timber to be 
removed within a fixed or determinable period of years is an interest in 
real estate and will pass to their heirs and not to their personal repre- 
sentatives. 

In determining whether or not the contract is within the fourth sec- 
tion of the Statute of Frauds, the English test is whether it is contem- 
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plated that the purchaser shall derive a benefit from the further growth 
of the thing sold. Where such is the intention, it is held to be an in- 
terest in real estate and within the fourth section. 10 Ruling Case Law 
i069. Although the American cases are not in accord on this question, 
the majority seem to hold that if immediate severance is contemplated 
or if a definite time is fixed for severance by the contract, the sale is not 
a sale of realty within the fourth section of the Statute of Frauds. Gab- 
bard v. Sheffield, 200 S. W. 940, 179 Ky. 442; Downey v. Dowell, 207 S. W. 
585 (Tex.) But in Wisconsin, before the adoption of the Uniform Sales 
Act, the sale of standing timber was nevertheless regarded as a sale of an 
interest in realty within the Statute of Frauds. Warner v. Trow, 36 Wis. 
196; Burley v. Garvin, 105 Wis. 625; Seymour v. Cushway, 100 Wis. 580. 
The case has not arisen here since. 

Authority is also divided on the question of proper registration. It was 
held in Williams v. Hyde, 98 Mich. 152, 57 N. W. 98, that a mortgage on 
standing timber must be registered in the same manner as real estate 
mortgages, and the filing with the town clerk as required for chattel 
mortgages was insufficient. Where the question arose after the timber had 
been cut in Cadle v. McLean, 48 Wis. 630, it was held that a written in- 
strument for the sale of standing timber, which provided the right of 
property in the standing timber should remain in the vendor until the 
purchase price had been paid, with power to take possession and sell in 
case of default, was either a conditional sale of personal property or a 
chattel mortgage of the same which took effect as the timber was cut, 
accordingly the filing of this agreement with the Town Clerk was held 
sufficient to protect the vendor from any subsequent purchaser of the 
vendee. 

It is clear that after such sale and before actual severance standing 
timber remains realty for the purpose of taxation. CooLry, TAXATION 2nd 
ed p. 366; Ward v. Echo, 145 Mich. 56, 108 N. W. 364. 

Although Wisconsin has consistently held that the sale of standing tim- 
ber is a sale of an interest in realty within the Statute of Frauds, Warner 
v. Trow, 36 Wis. 196; Burley v. Garvin, 105 Wis. 625; Seymour v. Cush- 
way, 100 Wis. 580, it seems that it is not essential to protect the rights of 
the vendee, when the timber has been cut, to record the contract in the 
office of the Register of Deeds, Cadle v. McLean, supra. The question on 
distribution has never arisen in Wisconsin. 

While the doctrine of constructive severance, operating to convert stand- 
ing timber to personalty, is generally recognized in this country, Douglas 
v. Shumway, 79 Mass. 498; Farmers Bank of Hardinsburg v. Richardson, 
171 Ky. 340, 188 S. W. 406, where the question arises under the Statute of 
Frauds, the majority of American courts regard the sale as a sale of an 
interest in realty; and in administration of estates such timber passes to 
the heirs of the grantee or vendee, even where the Uniform Sales Act has 
been adopted. KENNETH P. GRUBB. 


UNILATERAL CONTRACT; OFFER OF PRIZE; REVOCATION OF OFFER BEFORE 
PEeRFORMANCE—In Wachtel v. National Alfalfa Journal Company (Supreme 
Court of Iowa, March 16th, 1920) 176 N. W. 801, the defendant com- 
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pany offered prizes to persons residing in forty-two counties who would 
engage in a contest for subscriptions to The Alfalfa Journal. Each con- 
testant failing to obtain a prize was to receive a commission of ten per 
cent of the total subscriptions they turned in. The contest was to open 
April 2nd and close May 12th. Plaintiff accepted defendant’s offer, en- 
tered into the contract and continued to work until April 28th, when the 
company advised her the management had decided to withdraw the con- 
test in her district. At this time there were but a few contestants in 
plaintiff’s district, and she led them by a wide margin. Defendant for- 
warded the amount due her as commissions, but plaintiff brings suit for 
the value of the prize she undoubtedly would have won had the contest 
not been withdrawn. The court did not seem to question the fact that 
there was a good contract, and only considered the amount of damages 
recoverable. 

The facts would seem to show a unilateral contract, in which one party 
makes an express engagement without receiving any express engagement 
or promise in return. It is an offer which calls for something to be done, 
and can be accepted only by performance of the acts required. Before 
such acceptance, it can be revoked at any time at the will of the offerer. 
Pace on Contracts, Vol. 1 sec. 130 (194); Wald’s PoLttockK on ConTRACTs, 
p. 34, n. 39; Consolidated Portrait and Frame Co. v. Barnett, 165 Ala. 655, 
51 So. 936; Shuey v. U. 8., 92 U. S. 73; Smith v. Cauthen, 98 Miss. 746, 54 
So. 844. But acceptance by performance of the required acts makes the 
offer a binding promise, Beckwith v. Brackett, 97 N. Y. 52; De Wolf Co. v. 
Harvey, 161 Wis. 535, 154 N. W. 988; Hankins v. Young, 174 Iowa 383, 
156 N. W. 380; and revocation is thenceforth impossible. Zwolanek v. 
Baker Mfg. Co., 150 Wis. 517, 137 N. W. 769; Bishop v. Eaton, 161 Mass. 
496, 37 N. E. 665. The offerer may prescribe whatever terms he sees fit. 
Haskell v. Davidson, 91 Me. 488, 40 Atl. 330; Zwolanek v. Baker Mfg. Co., 
150 Wis. 517, 137 N. W. 769; Freeman v. City of Boston, 5 Met. (Mass.) 56; 
Williams v. West Chicago Street Ry. Co., 191 Ill. 610, 61 N. E. 456; and 
performance must be in accordance with these terms, 13 C. J. 275; Northam 
& Whitmore v. Gordon, Doyle & Redington, 46 Cal. 582; although most of 
the courts hold that substantial compliance is in general sufficient. Lowis- 
ville € Nashville Railroad Co. v. Goodnight, 10 Bush (Ky.) 552; Mooney 
v. Daily News Co., 116 Minn. 212, 133 N. W. 373; Minton v. Smith Piano 
Co., 36 App. D. C. 137. 

The difficulty in unilateral contracts is found where, as in this case, 
there has been neither complete nor substantial performance, but where 
the offeree has, to a considerable extent, complied with the terms, and the 
offerer thereupon attempts to revoke. On principle it is hard to see why 
he may not do so. WILLISTON on ConrTracts, Vol. 1, p. 100; Wald’s Pot- 
LocK oN ConTRACTS, p. 34, n. 39; 23 H. L. R. 159 (161); Biggers v. Owen, 
79 Ga. 658. He cannot be said to have already contracted. His offer con- 
templated a contest to run from April 2nd to May 12th, the purpose of the 
contest being to increase the circulation of the Journal. Obviously the 
company had figured that the gains in circulation made by a contest run- 
ning for that length of time would offset the losses in prizes. The offer 
being revoked befere the contest was substantially over, the offerer did 
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not have the advantage of the competition for subscriptions for the time 
prescribed, and he has not received the consideration demanded by his 
offer. True it is due to an act of the offerer that he does not get the 
consideration, but Mr. Ashley (23 H. L. R. 159) contemplates just such 
a case and refuses to recognize that the offer has become a binding 
promise. The offerer should be held on some other theory than that he 
has received the consideration asked for. 

Some of the cases have been solved by saying that notwithstanding the 
words of the offer, the offer might really be accepted by the counter prom- 
ise of the offeree, and that commencement of performance was in effect 
the making of such counter promise. Franklin v. Tuckerman, 68 Iowa 
572; Blumenthal v. Goodall, 89 Cal. 251, 26 Pac. 906; Los Angeles Trac- 
tion Company v. Wilshire, 135 Cal. 654, 67 Pac. 1086. If these cases do 
stand for such a rule, there seems to be a weakness in their reasoning. 
It is hard to see how the offeree has incurred any liability, and why he 
could not have refused to continue performance at any time. Wald’s 
PoLLocK ON CONTRACTS, p. 34, n. 39; Christy, Lowe and Heyworth v. 
Patten, 148 Ala. 324, 42 So. 614. If you adopt the theory that there is a 
bilateral contract it is necessary to prove a binding promise as a con- 
sideration, not merely a revocable one. In speaking of this class of con- 
tracts, Mr. Ashley says “True there is an acceptance, but the suggestion 
overlooks the fact that want of consideration is the difficulty, not want of 
agreement. Here, as the offer asked for an act, neither a counter promise 
nor anything else except the very thing demanded can be furnished as a 
consideration. Until the act is completed the consideration is not given.” 

The practical hardship of allowing revocation under such circumstances 
is all that can make the decision of the question doubtful, but because of 
such hardship most of the text writers and some of the cases have sug- 
gested that such an offer contains an implied promise not to revoke for a 
reasonable time or for the time fixed by the offer, in consideration of the 
offeree’s beginning performance in a reasonable time or in the time fixed 
by the offer, as the case may be. This seems to represent the true under- 
standing of the parties. Pace on Conrracts, Vol. 1 sec. 130 (194 and 
195); Zwolanek v. Baker Mfg. Co., 150 Wis. 517, 137 N. W. 769; Article by 
D. O. McGovney, 27 H. L. R. 644. 

Where this theory is adopted it would appear that in no case could 
the offerer be held on his original promise until full performance had 
been given, and thus the theory of unilateral contracts is not interfered 
with. However if the offerer revokes the offer, it is a breach of the col- 
lateral contract not to revoke, and the offeree need not attempt to com- 
plete performance but may sue on such collateral contract, and the dam- 
ages are to be measured by the amount which he has lost by not being 
permitted to complete performance and recover the contract price. 

Roy F. BuRMEISTER. 


WHAT IS A BENEFIT TO THE Wire's SEPARATE Estate—Under the Wis- 
consin Statutes, the question, what is a benefit at law to the wife’s separ- 
ate estate is important in cases where the wife has signed promissory 
notes for, or as surety for, the husband. 
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At common law, the promissory note of a married woman is void even 
in the hands of a holder in due course. (Kenton Insurance Co. v. Mc- 
Clellan, 43 Mich. 564, 6 N. W. 88.) Where under statutory authority she 
has limited powers to make contracts, one seeking to enforce a note 
against a married woman must show it is within such statutory power. 
If she has authority to make a valid note only in connection with her 
separate estate, a note for any other purpose will be void. (See cases col- 
lected in 21 Cyc. 1316, n. 31, 32 and annotations thereto; for the proposi- 
tion that statutes authorizing contracts with reference or in regard to 
separate estates remove only the disability to contract in connection with 
her separate property and that feme coverts are thereby subjected to a 
proprietary and not personal liability, see cases collected in A. & E. 
Encl. of Law, Vol. XV, p. 792, n. 3 and annotations thereto.) 

Section 2345, Chapter 108, Wisconsin Statutes, the part thereof ma- 
terial to this question, reads as follows: “Every married woman may 
sue in her own name and shall have all the remedies of an unmarried 
woman in regard to her separate property or business and to recover the 
earnings secured to her by sections 2343 and 2344, and shall be liable to 
be sued in respect to her separate property or business, and judgment 
may be rendered against her and be enforced against her and her separate 
property, in all respects as if she were unmarried.” 

The statutory ability of a married woman to contract in relation to 


her separate estate makes valid as a general rule her note given in a 


transaction for the benefit of such property. (See cases collected in 21 
Cyc. 1457, n. 1 and annotations thereto.) 

It seems also that where the wife signs a note, she or her separate 
estate receiving no part of the benefit, she will be regarded as surety. 
(See cases collected in 21 Cyc. 1465, n. 32. It has been said that insofar 
as she is benefited she signs as principal; Vogel v. Leichner, 102 Ind. 565, 
60.) Inasmuch as Wisconsin requires a benefit to bind the wife’s separate 
estate for credit extended on notes signed by her, (Hollister v. Bell, 107 
Wis. 198), it seemed clear until recently, (Citizens State Bank v. Cayou- 
ette, 169 Wis. 192) that the wife’s signing of a note as mere surety for 
her husband is not a contract within the provisions of the statutes limit- 
ing the contracts of married women to matters in connection with or in 
relation to their separate estates. (Ritter v. Bruss, 116 Wis. 55, 92 NW 
361: in this case the wife signed the following memo below, and in ad- 
dition to, her signature to the note:—‘“I hereby charge my separate 
estate. Wilhelmina Bruss.”, held, no liability.) Such is the weight of 
authority throughout the states where similar statutes are in force, (Cases 
collected in 21 Cyc. 1463, n. 23 and annotations thereto), and the Wis- 
consin Supreme Court held in substantial accord in Bailey v. Fink, 129 
Wis. 373, that the wife is not liable as surety unless her separate prop- 
erty is benefited. 

And a note given by a married woman for the benefit or debt of her 
husband is invalid under statutes authorizing a married woman to con- 
tract in relation to or in regard to her separate estate. (Hmerson-Talcott 
Co. v. Knapp, 90 Wis. 34.) Such appears to be the weight of authority 
under similar statutes. (Cases collected in 21 Cyc. 1460, n. 9 and an- 


notations thereto.) 
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Under the Wisconsin statutes restricting a married woman’s con- 
tracts to those in regard to her separate estate, liability for credit ex- 
tended, at least where her contract has nothing to do with her services 
or separate business, seems to rest fundamentally upon benefit conferred 
on such estate. This rule seems to be in pursuance of the spirit of the 
married woman’s act. Much difficulty, however, appears to have arisen 
by failing to decide as matter of law, what is a benefit. A number of 
cases, by saying, in an effect, that a benefit is that which is “convenient 
or necessary” to the wife’s separate estate, have, by expanding the mean- 
ing of the phrase “convenient and necessary,” enforced a liability where 
it is difficult to find an actual, substantial benefit to the wife’s separate 
estate, (although substantial benefit is asserted in the opinions). 

Examples of such cases are Krouskop v. Shoniz, 51 Wis. 204, and Citi- 
zens State Bank v. Cayouette, 169 Wis. 192. In the former, the action 
was on a note signed jointly by the husband and wife. The wife owned 
the farm. The note in suit was given for clothing materials used for the 
whole family; held, that the wife was liable, that her farm was a “basis 
of credit,” and that said materials were used in carrying on the wife’s 
separate business of farming. It is difficult to reconciie with this case that 
of Stack v. Padden, 111 Wis. 42, although in the last named case there 
was no possibility of a “separate business” to constitute a confusing ele- 
ment. In Citizens State Bank v. Cayouette, the husband was carrying on 
a saloon business on the property of his wife and she joined in a promis- 
sory note, the proceeds of which seem to have gone in the furtherance of 
the husband’s saloon business. Although the dissenting judges pointed 
out that the wife did not want her husband to conduct a saloon business 
and that she received no rent therefrom, the majority of the Court sup- 
ported a jury verdict that the husband was employed by the wife to act 
as her agent to secure the loan, that the separate estate of the wife re 
ceived the benefit of the money obtairied on the loan, and that said money 
so obtained was necessary and convenient for the use and enjoyment of 
the wife’s separate property; and it was held, among other points, that 
to keep the property saloon property was a benefit to the wife’s separate 
estate under the “Baker Law.” 

In Kriz v. Peege, 119 Wis. 105, the defendants, husband and wife, joint 
lessees and promisors, took a five year lease on certain realty belonging 
to the plaintiff. The action was to recover certain unpaid portions of the 
rent due under the lease. Previous to the action, the husband had ob- 
tained a discharge in bankruptcy; held, that the wife was liable on the 
lease. It is to be noted that, although in this case the separate estate 
and the benefit were practically identical and arose simultaneously, the 
acquiring of a leasehold interest for a term of years, is, nevertheless, a 
substantial, distinct, and non-speculative benefit. 

It may be added that in the Cayouette Case the husband’s and wife’s 
gross fraud, as pointed out in the majority opinion, was really the decid- 
ing factor. In Payne v. Payne, 129 Wis. 450, and in the Cayouette Case, 
the benefit to the wife’s separate estate arose under special statutes (under 
sections 49.10 to 49.13 inc. in the former case and under section 1565d in 
the latter). 

Hollister v. Bell, decided directly that a substantial benefit was neces- 
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sary to bind the wife’s separate estate. In this case, the wife signed a 
note to cover the indebtedness of her husband to his bondsmen on a build- 
ing contract of the husband. In action by his bondsmen against the wife 
on the note, it was shown that some of the money received on the build- 
ing contract was applied by the defendant’s husband on another note to 
which she was also a party; it was held that the last mentioned note 
was without consideration as to the wife, that for the note in suit the 
wife received no consideration directly or indirectly, and that neither 
the wife nor her separate estate were liable. 

Directly or inferentially, a substantial benefit must appear as a basis 
for the wife’s liability on notes signed by her or credit extended to her, 
where her services or her separate business were not, or were held not, 
to be involved. (Fuller & Fuller Co. v. McHenry, 83 Wis. 573; Gaynor v. 
Blewett, 86 Wis. 399; Emerson-Talcott Co. v. Knapp, 90 Wis. 34; Mueller 
v. Wiese, 95 Wis. 381; Hollister v. Bell, 107 Wis. 198; Stack v. Padden, 
111 Wis. 42; Ritter v. Bruss, 116 Wis. 55; Kriz v. Peege, 119 Wis. 105; 
Loizeau v. Fremder, 123 Wis. 193; Merrill v. Purdy, 129 Wis. 331; Bailey 
v. Fink, 129 Wis. 373; Goll v. Fehr, a case in equity which recognized the 
rule at law, 131 Wis. 141.) The case of International Harvester Co. v. 
McAdam, 146 Wis. 114, was concerned with a note made in a state where 
it was enforceable, and the Court recognized the Wisconsin Rule that the 
contract of a married woman as accommodation maker of commercial 
paper is invalid if made in Wisconsin. 

Bailey v. Fink was an action on a promissory note signed by husband 
and wife. The note was given in discharge of a chattel mortgage on cer- 
tain farm stock belonging to the husband only; which farm stock the hus- 
band desired to sell on his own account. The farm belonged to the wife. 
The husband had a prospective buyer of the farm stock who was primarily 
prospective lessee of the wife’s farm. Said prospective lessee, however, 
objected to the mortgage, though he was willing to rent the farm without 
the stock; and the transaction in regard to the stock was to enable the 
husband to secure a release of the mortgage and to effect a sale. It was 
held there was no benefit to charge the wife’s separate estate at law. 

It may be stated that in Wisconsin, in cases where the wife has signed 
promissory notes for, or as surety for, the husband, an actual benefit is 
required to “pass to and vest in” the wife’s separate estate to bind the 
same. A secondary advantage, where the substantial benefit passes to 
another, would not seem to be sufficient basis upon which to rest liability 
in such cases. 

To permit speculative benefit to fasten liability upon the wife would 
provide a practical means to avoid section 2341 of the Wisconsin statutes 
providing against the control of the wife’s separate estate by the hus- 
band: “The real and personal property of any female who may here- 

“after marry and which she shall own at the time of marriage and the 
rents, issues and profits thereof shall not be subject to the disposal of 
her husband nor be liable for his debts and shall continue her sole and 
separate property,” and also a means to avoid the parts of sections 2342, 
2343 and 2344 of said Statutes, which provide against control by the 
husband of separate property acquired by the wife after marriage. 

SrarrorpD TROTTMAN. 
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Lire INSURANCE—EXCEPTION OF MILITARY SERVICE—CONSTRUCTION AGAINST 
THE INSURER—On March 24th, 1916, the Fidelity Mutual Life Ins. Co. 
issued a policy of insurance on the life of one John Kelly. A provision 
was inserted in the policy limiting the liability of the insurer to a return 
of the premiums paid should the death of the insured result, either di- 
rectly or indirectly, from his being engaged in the military or naval 
service, or in any work as a civilian in connection with actual warfare. 

In 1917, the insured enlisted in the military forces of the United States, 
was thereafter transported to France, and while stationed at a point more 
than 100 miles from the zone of actual hostilities, was killed in a motor- 
cycle accident. 

The Wisconsin Court, construing the provision respecting military or 
naval service most strongly against the insurer, found that the intention 
of the company when it inserted this clause in the contract of insurance 
was to except itself from the risk of death through the extra hazards of 
war to which a soldier may be subjected, but not to except itself from the 
risk of death through any of the ordinary hazards common both to 
civilian life and the military or naval service. Accordingly, it was held, 
that since civilians are killed almost daily in similar accidents, that the 
death of the insured was not occasioned by the extra hazards of the mili- 
tary service against which the insurer had contracted, and a recovery of 
the full amount of the policy was allowed in favor of the beneficiary. 
(Kelly v. Fid. Mut. Life Ins. Co., 169 Wis. 274, 172 N. W. 152, 4 A. L. R. 
845.) 

A number of cases have arisen recently in this country and in England 
in which the courts have been called upon to construe similar provisions 
in life insurance contracts, and the result seems to have been a diver- 
gence between the American cases and the English cases. 

Two other recent American cases, Myli v. American Life Ins. Co., 175 N. 
W. 631 (N. D.), and Redd v. American Central Life Ins. Co., 207 S. W. 
74 (Mo. App.), seem to be completely in accord with the Wisconsin case 
on principle, although differing somewhat on their facts. In both of these 
cases the insured died of disease while in the military or naval service, 
and a full recovery was allowed on the policy in each case in the face of 
provisions similar to that in the Wisconsin case. 

The recent English case of Core v. Employers’ Liability Assurance Co., 
(1916) 2 K. B. 629, shows the trend of the modern English cases and 
although not identical on its facts with the Wisconsin case, is sufficiently 
similar to allow a satisfactory comparison. In this case the insurance 
contract contained a condition providing that it did not insure against 
death “directly or indirectly caused by, arising from, or traceable to war.” 
At the time of his death the insured was an officer in command of troops 
guarding a certain railroad in England. While walking alongside the 
rails one evening for the purpose of visiting sentries posted at various 
points along the tracks, he was accidentally killed by a train. It appears 
that the general public had no right to walk along the rails at the place 
where the accident happened, and also that in normal times the place 
would have been illuminated, but that at the time the accident occurred 
all lights had been obscured in compliance with regulations made under 
the Defense of the Realm Act. The English Court found that the death 
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of the insured was traceable to war within the meaning of the condition, 
and allowed no recovery on the policy. 

The questions now arise, first, as to whether this case and the Wis- 
consin case are distinguishable on their facts, and if they are not, second, 
as to which is the more nearly correct on principle and on grounds of 
reasonableness? 

The American soldier was killed while driving a motorcycle, and it is 
common knowledge that military drivers give much less regard to their 
own safety or that of their machines, than would be required of a driver 
in a civilian employment. Also that drivers of military vehicles are often 
required to travel at high rates of speed over unfamiliar roads and under 
the most unfavorable conditions. Clearly the hazards are much greater 
in the case of a military driver than in the case of a civilian driver. 

The English Officer was killed while walking along a darkened railroad 
track where the general public had no right to pass. Certain it is, how- 
ever, that civilian employes of the railroad passed and repassed the spot 
where the insured was killed both at night and in the day time. 

Comparing the facts of the two cases: the general public had no right 
to pass along the railroad tracks at the point where the English Officer 
was killed, but certain members of the general public, who were em- 
ployed by the railroad company did have that right, and as a result of so 
doing many civilians have been accidentally killed by passing trains. The 
general public do not ride motorcycles, but members of the general public 
engaged in certain vocations do, and motorcycle accidents in which civilian 
drivers are killed are of common occurrence. In each case the insured 
was engaged in the military service at the time of his death, in each case 
he was killed by accident and not through some hostile act of the enemy, 
also in each case civilians have been accidentally killed under very similar 
circumstances. It would seem then, that no sound distinction can be 
made between the two cases on their facts, and that the contrary results 
must have been arrived at through a different application of the general 
rules of law by the two courts. 

The case of Miller v. Illinois Bankers’ Life Assoc., 212 S. W. 310 (Ark.), 
while not decided on exactly the same point as the cases just compared, 
may serve however, to point out the correct application of the general 
rules of construction. In the Miller case the contract of insurance ex- 
pressly provided that death while in the military or naval service from 
any cause whatsoever was a risk not assumed by the insurer. This pro- 
vision of the contract was attacked as tending to discourage enlistments, 
and so being contrary to public policy and void. Its validity was upheld 
by the court however, and no recovery allowed on the policy. The validity 
of such a provision in a life insurance contract has also been established 
in England by the recent case of Duckworth v. Scottish Widows’ Fund 
Life Assur. Soc., 33 Times L. R. 430. 

In view of these cases it would seem that since the insurer can quite 
readily insert a valid clause specifically excepting any risk while the in- 
sured may be engaged in the military or naval service, that the insertion 
of a clause any less definite or specific in its terms must be construed to 
have a lesser meaning. We submit that the Wisconsin case is correct on 
principle, and the English case is wrong. 

KENNETH S. WHITE. 








